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LIABILITY OF CORPORATIONS FOR TRANSFERRING 
SHARES ON FORGED POWERS OF ATTORNEY. 


Section 1. Score or TH1s ArTicLE. — Forgery is as much 
the terror of modern commerce as piracy was the terror of 
commerce in former ages. It has been stated! that more than 
one-half of the wealth of the people of the United States is 
aggregated in corporate enterprises, and is consequently repre- 
sented, or symbolized, so to speak, by corporate share certificates. 
These certificates, as is well known, when indorsed in blank, pass 
from hand to hand, very much as do negotiable bonds payable 
to the bearer. These suggestions point to the enormous danger to 
commerce through the successful forgery of these instruments of 
title, or of the powers of attorney indorsed on them by means 
of which they are customarily transferred on the books of the 
corporation. The corporation is in general the worst sufferer 
from forgeries of these blank transfers; for it recognizes such 
a forgery at its peril and can not cast the consequences of its 
mistake upon any one else, unless he has acted in such a way as 

_to estop himself from denying the validity of the transfer. The 
general rule may be stated to be that if a corporation transfers 

on its books the shares of one of its shareholders in recognition 


) By Mr. Justice Field in his address celebration of the Supreme Court of 
in New York in 1889, at the centennial the United States. 
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of a forged power of attorney indorsed upon the certificate, it 
incurs an alternative liability,— either (1) to the original share. 
holder, for a conversion of his shares, or (2) to a bona fide sub. 
transferee of the shares who has purchased them on the faith of 
the new certificate which the corporation has been induced to 
issue in consequence of the forgery. But it does not incur a 
liability to the first transferee of the certificate, because it was 
his duty primarily to see that the transfer to him was genuine;! 
but on the other hand, it may have an action against him, onthe 
theory that he warrants the genuineness of the transfer under 
which he procures the transfer to be made to him on its books.’ 
In treating of these questions in the present article, it will be 
most convenient to consider: 1. The liability which the corpo- 
ration incurs to the owner of the shares when it transfers them to 
another on a forged power of attorney or forged indorsement 
of his share certificate. 2. The liability which it incurs to 
bona fide transferees for value of the new share certificate which 
it issues to perfect such a transfer. 3. Certain matters not 
conveniently classified under the two preceeding subdivisions, 
Sec. 2. Corporation LiaBLeE TO SHAREHOLDER FOR ReEcoc- 
NIZING A ForGEp INnpoRSEMENT.— A person cannot lose his prop- 
erty through the crime of another, at least without some contrib- 
utory fault of his own. From the well-established rule that the 
corporation is, in a sense, the trustee of the title of its share- 
holders, and under the duty of seeing that transfers of the shares 
of its members shall not be made unless authorized by them,’ 
it follows that it will be liable to one of them, as for a conver- 
sion of his shares, if it allows them to be transferred on a forged 
indorsement of the share certificate. In such a case the corpo- 
ration acts at its own peril, just as a bank acts at its peril in pay- 


ing a check purporting to be that of a customer. It is bound to ~ 


know the signature of its shareholder, just as a bank is bound to 
know the signature of its customer, or just as a bailee is bound 
to know his bailor. If, therefore, the power of attorney on the 
old certificate has been forged, and the corporation issues a new 


1 Post, § 8. 3 2 Thomp. Corp. (in press), § 2486, 
2 Post, § 9. et seq.; post, § 5. 
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certificate to the holder, it will be liable to the true owner for the 
conversion of his shares.! 

Sec. 3. QUALIFICATION THAT THE ORIGINAL SHAREHOLDER 
HAS NOT BEEN NEGLIGENT. — In stating the general principle in 
the preceding section, the writer has added the qualification, 
« without some contributory fault of his own.’’ In the view of 
some of the courts — but this is not stated with confidence as the 
prevailing view, —a condition of the right of the shareholder to 
aremedy against the corporation is that he has not been negli- 
gent in filling up the transfer on his share certificate in such a 
manner as to open the door to a fraudulent alteration, such as 
would deceive the officers of the corporation; and, on the other 
hand, that they have been negligent in not detecting the forgery. 
This principle exacts that the owner of the shares must exercise 
ordinary care, adapted to the circumstances of the case, and so 
must the corporation.? This theory, as stated by Lord Denman, 
is, that parties guilty of negligence which alters the rights of 
others are concluded by such negligence,* This negligence, ac- 
cording to the case in judgment before Lord Denman, might 
consist in the act of the shareholder, a part of whose shares had 
been transferred to a third person through the forgery of her 
agent, in receiving from the corporation dividends on the reduced 
number of shares, without discovering the mistake or making 
complaint, —a jury having found that this was negligence.‘ 


1 Pratt v. Boston &c. R. Co., 126 4 Coles v. Bank of England, 10 


Mass. 443; Telegraph Co. v. Daven- 
port, 97 U. S. 369; Pratt v. Taunton 
Copper Co., 123 Mass. 110; 8. c. 25 
Am. Rep. 87; Pollock v. National 
Bank, 7 N. Y. 274; Sewall v. Boston 
Water Power Co., 4 Allen (Mass.), 277; 
8. Am. Dec. 701; Re Bahia &c. 
R. Co., L. R. 3 Q. B. 584. 

2 Sewall v. Boston Water Power 
Co., 4 Allen (Mass.), 277; s. c. 81 Am. 
Dec. 701. 

Coles Bank of England, 10 
Ad. & El. 487, 45!. Lord Denman cited 
Hume v, Bolland, Ry. & M. 371, and 
Davis vr. Bank of England, 2 Bing. 
998, 409, as recognizing this doctrine. 


Ad. & El. 437, 452. This case has been 
discredited, if not overruled, by sub- 
sequent decisions in England. In 
Bank of Ireland v. Trustees of Evans’ 
Charities, 5 H. L. Cas. 389, it received 
an interpretation, not only in the 
unanimous opinion of the judges of 
England, delivered in the House of 
Lords, by Mr. Baron Parke, but 
also in the separate opinions of the 
lords themselves, to the effect that 
what Lord Denman really held was 
that the negligent conduct of the 
plaintiff in receiving the dividends on 
the sum to which her stock had been 
reduced by the forged transfers, was a 
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The English Court of Common Pleas, in 1824, in a very elabo- 
rate opinion written by Best, C.J., decided that a shareholder 
might recover from the Bank of England the dividends arising 
from his stock in the funds, though, at the time the dividends 
were payable, he knew that the stock had, some months pre- 
viously, been placed, under a forged power of attorney, in the 
name of another person, and had omitted to notify the bank of 
the circumstance, and had not demanded payment of the divi- 
dends until after the escape of the forger.' 

Sec. 4. Nor N&EGLIGENCE FOR THE SHAREHOLDER 10 
AFFORD AN OpporTUNITY FOR THE Forcery. — The present 
law of England is that the mere fact that the shareholder 
reposes confidence in another, in such a manner as to make it 
possible for him to commit a fraud upon third persons and upon 
the corporation, by means of executing a forged transfer of the 
shares, does not make the loss thereby entailed the natural or 
probable result of the confidence thus reposed; because the 
forgery, not being the natural and probable consequence of the 
negligence, but an unusual and extraordinary act, is not the 


proximate, but is the remote cause of such negligence.? In 
other words, the English courts do not presume that a reputable 


ratification of those transfers, by which 
the stock had been reduced to that 
amount. But this seems to be an un- 
faithful, or at least an inaccurate in- 
terpretation of that decision, and it 
seems better to regard it, as Lord 
Brougham did, as ‘‘a somewhat 
doubtful case.” In Swan wv. North 
British Australasian Co., 2 Hurl. & C., 
175, 181, decided by the Court of Ex- 
chequer Chamber in 1863, Mr. Justice 
Blackburn, in giving his opinion, said 
that he did not consider Coles v. Bank 
of England to be binding in a court of 
error. 

1 Davis v. Bank of England, 2 
Bing. 393. This was an earlier case 
than the decision of Lord Denman in 
Coles v. Bank of England, already 
cited, and in the latter case Lord Den- 
man attempts to distinguish this case, 


but, it is believed, without success. 
This decision of Chief Justice Best 
was, in fact, reversed on error in the 
House of Lords (Bank of England ». 
Davis, 5 Barn. & Cres. 185), but only 
on a technical question of pleading. 
The reversing decision did not impinge 
upon the doctrine of Chief Justice 
Best, which is believed to be the law 
of England to-day. 

2 Bank of Ireland v. Evans’ Chari- 
ties, 5 H. L. Cas. 389; Staple of — 
England v. Bank of England, 21 Q. B. 
Div. 160, 176; Swan v. North British 
Australasian Co., 2 Hurl. & Colt. 175, 
189. See also with reference to forged 
acceptances, Vagliano v. Bank of En- 
gland, 22 Q. B. Div. 103, 117; 8. ¢ 
affirmed, 23 Q. B. Div. 248, 255; 8.0 
in House of Lords (1891), 1 App. Cas. 
107, H. L. 
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man in whom confidence is reposed is to be regarded as likely to 
commit a forgery; and perhaps the reason why the American 
courts go farther in holding the shareholder estopped, so to 
speak, by his negligence, is that forgery is more frequent in 
America than in England. We add that the English doctrine 
seems to have been substantially adopted in a recent decision of 
the Supreme Judicial Court of Massachusetts, to which a more 
extended reference will hereafter be made.! Some of the 
American courts, on the other hand, have not fallen in with this 
doctrine; but they go to the extent of holding that the company 
is not liable to the holder of the shares who, by his own fraud- 
ulent act, puts it into the power of another to make a fraudulent 
transfer of them on the books of the company. The governing 
principle on which they proceed is like that which obtains where 
shares have been indorsed in blank and pledged as collateral for 
a loan, and afterwards fraudulently transferred by the pledgee 
to an innocent taker. The latter gets a good title, on the ground 
that where one of two innocent persons must suffer through 
the fault of a third person, the loss should rather fall on him 
who enabled the third party to commit the fraud.’ If this is a 
sound principle, no good reason 1s perceived why it should not 
protect the corporation in the instance under consideration, and 
it has been so held. Thus, where the owner of shares intrusted 
the certificates to his own agent for safe-keeping, and the agent 
fraudulently transferred them to a third person, who in turn, 
without knowledge of the fraud, had them transferred to himself, 
—it was held that the owner could not recover from the cor- 
poration for the loss.* There is much reason why the American 
doctrine should obtain where the fraud has been committed by 
the shareholder’s own confidential clerk or agent, whom he 
employs and whom he holds out to the public with whom he deals 
as being a man worthy of trust and confidence; and for this rea- 
son it may be doubted whether all American courts would take 
the same view of the question in the case of the Vagliano forged ac- 
ceptances which was finally taken by the English House of Lords,‘ 


1 Hill v. Jewett, 154 Mass. 172. 3 Pennsylvania R. Co.’s Appeal, 86 
22 Thomp. Corp., § 2636. Pa. St. 80. 
‘ Vagliano v. Bank of England, 22 
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though some of them have done so.' But where the frang 
is the fraud of a stranger, or the fraud of a person with 
whom the person defrauded has dealt at arm’s length without 
employing him under a continuous employment involving trust 
and confidence,— then the reasoning of Mr. Baron Parke in a 
leading case becomes very cogent: ‘‘If such negligence could 
disentitle the plaintiffs, to what extent is it to go? If aman 
should lose his cheque book, or neglect to lock the desk in which 
it is kept, and a servant or stranger should take it up, it is 
impossible, in our opinion, to contend that a banker paying his 
forged cheque would be entitled to charge his customer with the 
payment. Would it be contended that if he kept his goods so 
negligently that a servant took and sold them, he must be con- 
sidered as having concurred in the sale, and so disentitled to sue 
for their conversion on a demand and refusal?’’? Lord Cran- 
worth, in the same case, expressed this opinion: ‘* The direction 
was that if the transfer was caused by such negligence on the 
part of the trustees as that of which evidence has been given, 
then that the bank was absolved. I apprehend there is no such 
principle of law. I think it has been fairly put, that there must 
be something that amounts to an estoppel, or something that 
amounts to a ratification, in order to make the negligence a good 
answer.’’* So, where a corporation negligently left its seal in 
the custody of its clerk, who affixed it to powers of attorney 
under which certain stock in the public funds, the property of 
the plaintiffs, was sold, the clerk appropriating the proceeds, the 
plaintiffs were allowed to recover from the Bank of England 
the money which the bank had paid on the faith of the forged 
certificates, — the court holding that, assuming that the plaintiffs 
had been negligent in so disposing of their seal, their negligence 
was not the proximate cause of the loss, and hence did not . 
prevent them from maintaining the action.‘ 


Q. B. Div. 103; s. c. affirmed, 23 Q. B. Morris v. Frank, 84 N. Y. 209; 8. c. 38 
Div. 243; s. c. in House of Lords, H+ Am. Rep. 501. See also Wind v. Fifth 
L. (1891), 1 App. Cas. 107. National Bank, 39 Mo. App. 72. 

1 Dana v. National Bank, 132 Mass. ? Bank of Ireland v. Evans’ Trustees, 
156; Weisser v. Denison, 19 N. Y. 68; 511. L. Cas. 411. 3 [bid. 413. 
s.¢c. 61 Am. Dec. 761; Welsh v. Bank, 4 Staple of England v. Bank of 
73 N. Y. 424; s.c. 29 Am. Rep. 175; England, 21 Q. B. Div. 260. 
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Sec. 5. EnGiish RULE WHERE BLank TRANSFERS ARE LODGED 
witH A BROKER WHO FRAUDULENTLY FILLs THEM up. —A dif- 
ferent case is presented where the owner of shares lodges his 
share certificates with his broker after having signed the usual 
blank transfers indorsed thereon, and the broker fraudulently 
fills up the blanks, so as to transfer the shares to one not in- 
tended by the transferor. Here, according to the English law, 
the transfer is void, although the transferee stands in the posi- 
tion of an innocent purchaser for value, and the original holder 
is entitled to have the certificate delivered up and its registration 
in the name of such innocent purchaser restrained.! But there 
is here an evident divergence between the English and the Amer- 
ican doctrine. The doctrine of all the American courts, so far as 


the writer knows, is that where the rightful owner of shares, in 
whose name they stand on the books of the corporation, signs the 
usual blank form of transfer on his certificates and in this man- 
ner delivers them to another, in pledge or otherwise, he thereby 
invests the assignee with the usual evidences of title, as much as 
he would if he were to deliver to him his horse with a bill of sale 
In all such cases the rightful owner, having in- 


of the same. 
vested another with the usual evidence or symbol of title and 
with the apparent authority to dispose of the shares, is held to be 
estopped from making any claim against an innocent purchaser 
who has dealt upon the faith of such apparent ownership or right 
of disposition.? The American doctrine has nowhere been better 


41 Tayler v. Great Indian Peninsu- 
lar R. Co., 4 De Gex & J. 559. There 


& M. (Va.) 424; Winter c. Montgom- 
ery Gas Light Co., 89 Ala. 544; s. c. 7 


was less difficulty in applying the doc- 
trine of the text to a case where, in 
order to effectuate his fraud, the 
broker was obliged to steal certain 
other share certificates from a box de- 
posited at a bank for safe-keeping, al- 
though even here one of seven judges 
dissented. Swan v. North British 
Australasian Co., 2 Hurl. & Colt. 175. 

2? McNeil v. Tenth Nat. Bank, 46 
N. Y. 325; s.c. 7 Am. Rep. 341; Will- 
iams v. Fletcher, 129 Il. 856; 8. ¢. 21 
N. E. Rep. 783; Dodds v. Hills, 2 Hen. 


So. Rep. 773; 8 Rail. & Corp. L. J. 244; 
Nutting. v. Thomason, 46 Ga. 84; 
Brewster v. Sime, 42 Cal. 139; Bank r. 
Wayman, 5 Gill (Md.), 336; Burton r. 
Peterson, 12 Phila. (Pa.) 397; Stinson 
v. Thornton, 56 Ga. 377; Weaver r. 
Borden, 49 N. Y. 286 (collecting the 
authorities); Mt. Holly &c. R. Co. v. 
Ferree, 17 N. J. Eq. 117; Walker +. 
Detroit &c. R. Co., 47 Mich. 338. So 
enacted by statute in New Hampshire: 
N. H. Act, Aug. 10th, 1887: Laws 1887, 
chap. 16, p. 417. 
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stated than in the following language of the Supreme Court of 
Colorado: ‘* Certificates of shares are assignable, and pass from 
hand to hand by indorsement, as bills of exchange and promis. 
sory notes pass ; and holders of such certificates are, prima facie, 
presumed to be the bona fide owners thereof, and an innocent 
purchaser thereof for value will hold them against the true owner, 
where the latter has placed it in the power of the assignor to per- 
petrate a fraud upon the innocent assignee.’’! If, therefore, the 
corporation is thus induced to issue new certificates of shares in 
the place of old ones, to facilitate a division and sale, a purchaser 
of one of the new certificates, in good faith, for value, and with- 
out notice of any infirmity connected with it, will get a good title? 

Sec. 6. Remepy Equity or OrigrnaL SHareHoper 
AGAINST Corporation.— If the usual power of attorney, indorsed 
on a share certificate to transfer the shares, is not thus signed 
and delivered in blank by the owner of the shares, but if his 
signature to it is forged, and the transfer is accordingly made 
by the corporation, he may maintain a bill in equity to compel 
the corporation to issue to him a new certificate for his shares, 
and to pay dividends thereon; in other words, he may maintain 
a bill to compel the corporation specifically to perform what it 
has undertaken in his favor.’ The ordinary form of equitable 
relief in such cases is a decree compelling the corporation to 
reinstate the shareholder on its books, to issue to him a proper 
certificate of stock, and to pay him the dividends declared on the 
stock after its unauthorized transfer; or an alternative decree 
for the value of the stock and dividends.‘ 

Sec. 7. Liapmiry OF THE CORPORATION TO AN INNOCENT 
Sus-purcHasEr. — If, in consequence of the forgery of such a 


1 Supply Ditch Co. v. Elliott, 10 . Boston Water Power Co., 4 Allen 
Colo. $27; s. c. 3 Am. St. Rep. 586,591. (Mass.), 277; 8. c. 81 Am. Dec. 701; 
See also Lanier Bank, 11 Wall. (U. Pratt v. Taunton Copper Co., 123 Mass. 


8.) 369. 110; s. c. 25 Am. Rep. 37; Hildyard vt. 
2 Caulkins ». Gas Light Co., 85 South Sea Co., 2 P. Wms. 76; Tele- 
Tenn. 683; s. c. 4 Am. St. Rep. 786. graph Co. ». Davenport, 97 U. S. 367. 


8 Ashby v. Blackwell, 2 Eden, 299; 4 Telegraph Co. v. Davenport, 97 
s.c. Ambl. 503; Slowman v. Bank of U. 8S. 369. In the case above cited 
England, 14 Sim. 475; Midland R.Co.v. from Peere Williams a form of sucha 
Taylor, 8H. L. Cas. 751; Pollock v. decree will be found. 

National Bank. 7 N. Y. 274; Sewall 
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blank transfer and power of attorney, the share certificate passes 
into the hands of an innocent purchaser for value, and he pro- 
ceeds in the customary way to have his purchase registered on 
the books of the company, by surrendering the certificate and 
procuring the company to issue a new one, and he thereafter 
transfers this new certificate to another innocent purchaser for 
value, — the company will be estopped, as against the last named 
innocent purchaser, from denying his title, — at least to the ex- 
tent that his certificate will support an action against the com- 
pany for indemnity in respect of what he has lost in consequence 
of purchasing it. The soundness of this statement will be ap- 
parent on a moment's reflection concerning the nature of ashare 
certificate. It is, as American courts have often said, a continu- 
ing affirmation by the corporation to the public, that the person 
named therein is entitled to the number of shares of its capital 
stock therein named, which shares are transferable on its books 
as therein stated. If, therefore, through its mistake in recog- 
nizing a forged transfer, it takes up a genuine certificate and issues 
in its stead a new one, and this new one passes into the hands 
of an innocent sub-vendee for value, it will clearly be estopped 
as against him, by reason of its statements in the certificate, from 
repudiating his rights, at least to the extent of pecuniary indem- 
nity; though it will not be estopped in favor of the first victim of 
the forgery who procured it to take up the old and issue the new 
certificate. The grounds on which it will be estopped, as against 
the innocent sub-vendee, have been gone over at length by the 
English judges in several remarkably clear and intelligent opin- 
ions. They have put it upon the ordinary principle of estoppel 
in pais, —‘* that, where one, by his words or conduct, willfully 
causes another to believe in the existence of a certain state of 
things, and induces him to act on that belief, or to alter his own 
previous position, the former is concluded from averring against 
the latter a different state of things as existing at the same 
time.” The application of this rule to the case under consider- 


1 Pickard v. Sears, 6 Ad. & El. 474; doctrine is stated in American decis- 
3. ¢. 2 Nev. & P. 591. This rule, which’ ions, was extracted from two pre- 


the learned reader will recognize as vious English authorities: Graves v. 
the usual frame of words in which the 


Key, 2 Barn. & Ad. 318, and Hearne ». 
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ation was made in a leading case by Lord Cockburn, C. J., inthe 
following language: ‘* The company are bound to keep a register 
of shareholders, and have the power to issue certificates cer. 
tifying that each shareholder named therein is a registered share 
holder of the particular shares specified. This power of granting 
certificates is to give the shareholders the opportunity of more 
easily dealing with their shares in the market, and to afford facil. 
ities to them of selling their shares by at once showing a market- 
able title ; and the effect of this facility is to make the shares of 
greater value. The power of giving certificates is, therefore, for 
the benefit of the company in general; and it is a declaration by 
the company to all the world that the person in whose name the 
certificate is made out, and to whom it is given, is a shareholder 
in the company ; and it is given by the company with the inten- 
tion that it shall be so used by the person to whom it is given, 
and acted upon in the sale and transfer of shares.’’! Lord 
Blackburn, another very eminent judge, expressed the applica- 
tion of the principle in a little different language: ‘ The stat- 
ute,’’ said he, ‘‘ further provides that the company may give 
certificates specifying the shares held by any member, and the ob- 
ject of this provision is expressly stated to be that this certificate 
shall be prima facie evidence of the title of the person named to 
the shares specified; and the company, therefore, by granting 
the certificate, do make a statement that they have transferred 
the shares specified to the-person to whom it is given, and that 
he is the holder of the shares. If they have been deceived and 
the statement is not perfectly true, they may not be guilty of 
negligence, but the company and no one else have the power to 
inquire into the matter; and it was the intention of the legisla 
ture that these certificates should be documents on which buyers 
might safely act. * * * And the claimants, having bona 
fide acted upon that statement and suffered damages, can they 
recover from the company? I think they can, on the principle 
enunciated in Freeman v. Cooke.’’? There seems, however, to 


Rogers, 9 Barn. & Cres. 586. See also 1 Re Bahia &c. R. Co., L. R. 3 QB. 
for a pertinent statement and illustra- 584, 594, 595. 

tion of it, Freeman v. Cooke, 2 Exch. 2 Ibid., at pp. 596, 597. Mellor and 
354, 363. Lush, J J., expressed similar opinions. 
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be this difference between the English and American holdings in 
respect of the extent of this estoppel against thecompany. The 
English cases seem to go to the length of holding that itis a 
complete estoppel, so that the company will be bound to recognize 
the innocent sub-vendee as a shareholder and to pay him divi- 
dends.! But the American doctrine does not go to this extent, and 
the American rule is clearly more logical than the English rule. 
That rule proceeds in recognition of the fact that the certificate is 
not the property but only the symbol or evidence of title, and that 
there can not be two full owners of the same property. When, 
therefore, a new certificate has been issued in consequence of 
a forgery of a transfer upon an old certificate, which has been 
taken up, the owner of the shares represented by the old cer- 
tificate, does not lose his rights, but continues to be the owner 
of those particular shares; and neither the person who procures 
the corporation on the faith of the forgery to issue to him 
the new certificate, nor his innocent sub-vendee, can become 
de jure the owner of those shares. Ali that he acquires by 
virtue of the new certificate is the right to indemnity from the 
company in respect of what he has lost; and to this extent 
the new certificate works an estoppel against the company and 
stands as the foundation of his right of action.? 

Sec..8. Tue First Dupe or tne Forcer Acquires no Rigut 
or Action AGaInsT THE Company.—This right of action 
is limited to bona fide sub-transferees of the new certificate which 
has been issued by the company in recognition of the forged 
transfer indorsed on the old certificate. The first person 
deceived by the forgery has, on principle, no right of action 
against the company for recognizing the forgery and issuing a 
new certificate to him; since it was as much his duty to discover 
the forgery as it was the duty of the company.’ It was 


Another illustration of the application * See Kisterbock’s Appeal, 127 I’a. 
of the principle in favor of innocent St. 601; s. c. 14 Am. St. Rep. 868. 
sub-vendees will be found in Shaw v. The principle is clearly brought out 
Port Phillips &c. Co., 13 Q. B. Div. in many other relations. See, for in- 
107, ance, Keller v. Eureka Brick Machine 
’ This was the doctrine of Mr. Chief Co., 43 Mo. App. 84; s. c. 9 Rail. & 
Justice Best in Davis v. Bank of En- Corp. L. J. 123. 
gland, 2 Bing. 293, 407, 408. “This is clearly brought out in 
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distinctly held by the English Court of Appeal in 1880, that the 
issue of the company’s stock certificate under a forged transfer, 
is not a representation by the company that the immediate 
transfer to the person procuring it is valid, so as to give him a 
right of action against the company if it proves invalid.’ 

Sec. 9. Bur tHe Company HAs A Riegut or Action Agatysr 
Him.— On the contrary, if the purchaser exhibits to the corpora- 
tiona forged assignment of some of its shares, or a forged power 
of attorney to assign them, and thus obtains a new certificate 
which he sells, /e is liable to the corporation, not because it is his 
duty to attend to the transfer of shares, but because he has im- 
pliedly represented to the corporation that the forged signature 
is the genuine signature of the holder, whereby he has deceived 
the corporation.? 


Seymour D. THompson. 
Sr. Louts. 


Hildyard v. South Sea Co., 2 P. Wms. 2 Boston &c. R. Co. v. Richardson, 
76, where the transferee of the shares 135 Mass. 473. That it is the duty of 
under the forged letter of attorney was, the first transferee to examine the 
by reason of his negligence, held to genuineness of the transfer, and that 


pay the costs of the suit in equity to the loss is primarily upon him, see 

restore the title to the real owner. Hambleton v. Central Ohio R. Co., 
1Simm v. Anglo-American Tele- 44 Md. 551; Brown v. Howard Ins, 

graph Co., 5 Q. B. Div. 188; s. c. 49 Co., 42 Md. 384; s. c. 20 Am. Rep. 

L. J. Q. B. 392. Compare the discred- 90. 

ited case of Hart v. Frontino &c. Co., 

39 L. J. Exch. 934. , 
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ANTIQUITIES OF THE LAW OF EVIDENCE. 


Tue Competency or WITNESSES. 


The vast difference between the judicial systems of the nations 
of antiquity and the modern notions of evidence and procedure 
finds its most forcible illustration in the different standpoints 
from which the question of the competency of witnesses is 
regarded. In ancient times, wholesale exclusion of classes of 
persons from the privilege of testifying, cither generally or in 
particular cases, was the rule. An examination of the laws of 
any of the earlier races will disclose a catalogue of grounds for 
the rejection of witnesses, which, in its length and complexity. 
will appear not only indefensible, but scarcely even rational, to 
the modern observer. Indeed, in this respect, as in many others, 
the progress of legal evolution has for centuries been in the 
direction of increased freedom, of a development from the com- 
plex to the simple. The severity of the ancient laws, on the 
point under consideration, undoubtedly indicates a profound dis- 
trust of the fidelity and truthfulness of men. But this alone is 
not sufficient to account for the phenomenon. It is not at all 
incompatible with a belief that even a prejudiced or untrust- 
worthy person may sometimes speak truly, and that, if the 
object of judicial trials is to arrive at truth, it may be advisable 
to receive all relevant testimony, weighing its effect in each 
instance by the circumstances affecting the credibility of the 
witness. But, as it has been shrewdly remarked, ‘‘ from the 
manner in which civil judicature grew up, it may be inferred that 
the discovery of truth was by no means an exclusive idea with 
those who controlled the forms of procedure; but that the ancient 
point of view rather was that the object of a trial was to put an 
end to a mere private dispute.’’ ! 

We shall first examine the general rules in the ancient codes 


Hunter, Roman Law, 1055. 
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for determining the competency of persons as witnesses, and 
incidentally mention certain grounds of exclusion which do not 
require extended notice and then proceed to discuss the cases of 
women, minors, slaves, infamous persons, and parties to the 
litigation, in the order named. 

Turning first to the criminal jurisprudence of the ancient 
Hebrews, we find that the rules as to the competency of 
witnesses were intended to exclude all persons who, on account 
of sex, status, physical infirmity, immorality, or ignorance, were 
deemed unworthy to bear witness.! Further, they were so 
framed as to exclude, on the one hand, large classes of persons 
who, from their relationship to the prisoner, or for other reasons, 
might be expected to be prejudiced in his favor, and, on the 
other hand, many persons whose hostility to the defendant, or 
their own reprehensible character, would probably color their 
testimony. Thus, a wife could not be heard as a witness against 
her husband, nor a girl who was betrothed against the man to 
whom she was promised in marriage. The disqualification of 
relationship also extended to nearly all the party’s kin by blood, 
and to many of those who were allied to him by affinity only, 
as well as to any person who stood tn loco parentis to him at the 
time of the commission of the offense or of the institution of 
proceedings. Various causes which, with us, would be ground 
for an attempt to impeach the credibility of the witness, were 
among the Jews made ground of absolute disqualification. For 
instance, a person who had been convicted of fraud against a 
neighbor, and one who notoriously lived in open disregard of the 
ceremonial and police laws, were incompetent. And — which 
seems even less congruous with modern notions — many persons 
who could at most be suspected of bias against the prisoner were 
entirely excluded. This class included such persons as had 
manifested their enmity towards the accused by not speaking to 
him for three days (by reason of a quarrel or on account of 
hatred or aversion ), and also his debtors and creditors. It should 
be observed, however, that the rule for the admissibility of 
witnesses was the same as that for the organization of the 


1 Mendelsohn, Criminal Jurisprudence of Ancient Hebrews, § 77. 
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court -- that is, all persons who were disqualified to act as 
judges in the particular case were also incompetent as witnesses. 
And im consequence of this, many causes which, in modern 
usage, would sustain a challenge to a juror, would, under the 
Jewish code, go to the competency of a witness.! 

In ancient India, the forms and rules of judicial procedure 
were for ages drawn from the Laws of Menu. This code, in 
its regulations as to the competency of witnesses, illustrates the 
genius and institutions of the people, and is characterized 
by the same severity of which we have spoken. It provides 
that ‘‘those must not be received as witnesses who have a 
pecuniary interest, nor familiar friends, nor menial servants, nor 
enemies, nor men perjured, nor men grievous by disease, nor 
those who have committed an heinous offense. The king cannot 
be a witness, nor cooks, nor other mean artificers, nor public 
dancers or singers, nor men of deep learning in scriptures, nor a 
student in theology, nor an anchorite, nor one dependent, nor 
one of bad fame, nor one who follows a cruel occupation, nor 
one who acts openly against law, nor a decrepit old man [over 
eighty], nor a child, nor one man unless distinguished for virtue, 
nor a wretch of the lowest mixed class, nor one who has lost the 
organs of sense, nor one grieved, nor one intoxicated, nor a 
madman, nor one tormented with hunger or thirst, or oppressed 
with fatigue, excited by lust, or inflamed with wrath, nor one 
convicted of theft.’’ ? 

In the Mohammedan Jaw, as we learn from its early monu- 
ments, the policy obtained of excluding the evidence of persons 
biased by interest or relationship, or who were accounted disrep- 
utable. Thus, father and son, grandfather and grandson, hus- 
band and wife, employer and servant, and master and slave, 
were mutually disqualified from testifying in favor of each other. 
One partner could not testify in favor of the other in a matter 
relative to their joint property. The law wholly rejected the 
evidence of public mourners and singers, common drunkards, 
atrocious criminals, lewd persons, usurers, gamesters, infidels, 


‘Benny, Criminal Code of the be found in Works of Sir Wm. Jones, 
Jews (London, 1880), ch. 5. vol. 7}; Macnaghten, Hindu Law, 244; 
* Laws of Menu, ch. 8, §§ 64-70[to Appleton on Evidence, 18. 
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and certain tribes of heretics. The evidence of a blind man wag 
not admissible and if a person gave testimony, and afterwards 
became blind, a decree could not issue upon it.? 

Our knowledge of the practice prevailing in the courte of 
ancient Greece is by no means complete or detailed. But there 
seems to be ground for believing that the policy of the Athenian 
law, if it admitted persons belonging to the same family to 
appear as witnesses for or against one another, would not compel 
them to assume that character. And we are justified in assum- 
ing that the evidence of an avowed friend or enemy of either 
party would be rejected. On the other hand, there seems to 
have been no objection to receiving the testimony of aliens or 
strangers or taking the depositions of absent persons, or 
allowing reference to be made to the statements of deceased 
persons.” 

The Roman law, although not so sweeping in its exclusion of 
witnesses as some of the systems we have noticed, yet recog- 
nized relationship, family influence, and immorality, as grounds 
of incompetency. Thus, we read that ‘‘ parents and children are 
not admissible as witnesses against each other, even when con- 
senting thereto.’’* And by an extension of this rule, it was held 
that a father-in-law and son-in-law could not be compelled to tes- 
tify against each other, if unwilling to do so; and the jurists 
considered that the term ‘‘son-in-law’’ as here used, should 
include also a man who was betrothed to the other’s daughter.‘ 
Those also were excluded who could be so strongly influenced by 
the party producing them as to throw suspicion on their evidence. 
This class probably included (besides slaves, of whose case we 
shall speak presently) domestic servants, freedmen, and de- 
pendent relations. For we are told that those persons are not 


competent ‘‘ who can be commanded to appear as witnesses ;” 


nor those ‘* whom the accuser has produced from his own house- 
hold;’’?® nor men manumitted by the defendant or his parent.‘ 


1 Hamilton’s “ Translation of the 3 Cod. 4, 20, 6; Dig. 22, 5, 9. 
Hedaya, or Commentary on Mussul- 4 Dig. 22, 5, 5. 
man Laws,” vol. 2, pp. 682, et seg. 5 Nig. 22, 5, 6. 
2§mith, Dict. of Antiq., voce. Dig. 22, 5, 24. 
« Anakrisis.”’ 7 Dig. 22. 5. 3, 5. 
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It was also the law that the ‘faith accorded to witnesses ”’ 
should not be extended to infamous or immoral persons. On this 
ground the following classes of persons were denied this privilege : 
those convicted on a criminal charge and not restored to civil 
standing; those held in chains or public custody; professional 
gladiators ; lewd women; and those who had been charged or 
convicted of receiving a bribe for the giving or withholding of 
evidence.' 

The ancient French law, in respect to this point, lacked clear- 
ness and precision because of a failure to distinguish properly 
between general and personal grounds of objection to a witness. 
Such objections as went only to his individual qualification, as 
distinguished from objections founded on his being one of an 
excluded class, were called reproches. But this distinction, we 
are informed, though it gradually established itself in jurispru- 
dence, did not distinctly appear in enacted law until the Ordon- 
nance of 1667.? By that statute it was enacted that ‘ relations 
and affines of the parties, as far as the children of second cousins 
inclusive, cannot be witnesses in civil causes, to testify in their 
favor or against them, and their depositions shall be rejected.”’ * 


Women. — When we take into account the estimate which 
was placed, in ancient times and among the oriental peoples, 
upon the character and reliability of women, it is not surprising 
to find that sex was almost universally a ground of exclusion 
from the witness-stand. The ancient code of the Hindus, 
although it did not absolutely reject the testimony of women, 
admitted it only in default of more trusted evidence, and even 
then regarded it with grave doubt. Menu ordained that 
**women should regularly be witnesses for women,’’ and that ‘* on 
failure of witnesses duly qualified, evidence may in such cases be 
given by a woman, a child,”’ etc.; also that the evidence of one 
man ‘* will have more weight than that of many women, because 
female understandings are apt to waver.”” > 


' Dig. 22, 5, 3, 5. 4 Macnaghten, Hindu Law, 244; 
* Bonnier, Traité des Preuves, ». Ualhed, Gentoo Laws; Goodeve, Evid. 
241, 87; Best, Evid., § 64. 
5 Bonnier, ubi sup. > Laws of Menn, c. 8, §§ 68, 70, 77. 
VOL. XXVI, 53 
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Modern writers on the ancient jurisprudence of the Jews regard 
the exclusion of feminine testimony among that nation as hayi 
been absolute.’ And in this they are supported by the authority 
of Josephus, who in his digest or summary of the laws promul- 
gated by Moses, says: ‘* Let not the testimony of women be 
admitted, on account of the levity and boldness of their sex,” 
No such prohibition, however, is found in the extant copies of the 
Pentateuch, and it has been suggested that this practice (prob- 
ably prevalent in the time of the historian) was based, not go 
much upon the terms of the written law, as upon its supposed 
spirit and policy, as understood by the men of the law.’ 

As regards the Mohammedans, we are informed that, * in the 
time of the prophet and his two immediate successors, it was the 
invariable rule to exclude the evidence of women in all cases 
involving punishment or retaliation, and also because the testi- 
mony of women involves a degree of doubt, as it is merely 4 
substitute for evidence, being accepted only when the testimony 
of men cannot be had, and therefore it is not admitted in any 
matter liable to drop from the existence of a doubt.’’ In civil 
cases, however, it appears that in default of the testimony of two 
men, that of one man and two women was accepted; and also 
that the evidence of women alone was sufficient in regard to 
matters which did not admit of the knowledge or inspection of 
men.’ 

The authorities give us no exact information as to the rule of 
the Greeks in this respect. But considerations drawn from the 
general policy of their laws, as well as the fact that the orators 
furnish no example of the production of a woman’s evidence, 
induce the belief that they were entirely disqualified from 
testifying.* It is true that Plato, in the ‘‘ Laws,’’ advises that 
‘*a free woman may give her evidence and plead, if she be more 
than forty years of age.’”’* But although many of the specific 
provisions of this treatise were borrowed from Hellenic legis- 
lation, it was in the main an ideal description of what Plato 


1 Mendelsohn Crim. Jur. of Ancient 8 Hamilton’s Hedaya, vol. 2, p. 666. 
Hebrews, § 77. 4 §mith, Dict. Antiq., voc. “ Mat- 
2 Josephus, Antiq. of the Jews, bk. _ tyria.”’ 
4, c. 8, § 15, and Whiston’s note in Jor. 5 Plato, Laws, bk. 11, n. 937. 
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considered the second best form of the state. And therefore it 
would not be a safe inference that any such rule as that quoted 
actually existed at Athens or elsewhere. 

At Rome, although the question may not frequently have 
arisen in practice, it does not seem to have been wholly free from 
doubt. For Paulus finds it necessary to explain, in the Digest, 
that whereas the Lex Julia de Adulteriis forbids the reception of 
the testimony of a woman convicted of incontinence, it may be 
inferred from this that women not so situated have the right to 
bear witness. But this was not conceded, in its fullest extent, 
by the glossators and canonists of medieval Europe. They were 
disposed to regard the testimony of women with a degree of dis- 
favor scarcely warranted by the doctrines or practice of the 
classical age of the civil law. Mascardus, for example, though 
he would admit such evidence, in civil causes, with some excep- 
tions, is entirely opposed to its introduction in criminal issues. 
The reason given is that women are ‘habitually treacherous, 
deceitful, and wily.’?? And Lancelottus lays down, in the most 
distinct terms, that women in general cannot be witnesses, though 
we may readily see that such rules were always plastic enough 
to admit of reasonable exceptions.* 

In France, women were accorded the right to appear as wit- 
nesses, by an ordinance of Charles VI.,in 1394. Nevertheless, it 
was a long time before their evidence came to be recognized as 
possessing the same credibility as that of aman. ‘* Bruneau, 
although he was a contemporary of Mme. de Sévigné did not 
hesitate to declare, in 1686, that the deposition of three women 
was not equivalent to that of two men. At Berne, until 1821, 
and in the canton of Vaud, as late as 1824, it required the evi- 
deace of two women to outweigh that of one man.’’4 Further- 
more, this system was complicated by various absurd distinctions 
as to the degree of belief to be accorded to the witnesses in ref- 
erence to their condition in life. For example, a maid was 
esteemed more trustworthy than a widow. 

We certainly should not expect to find any such discrimination 

1 Dig. 22, 5, 18. Inst. Jur. Can. 1. 3; t. 14, § 14; Heinec. 


* Mascard. de Prob. Concl. 763-765. ad Pand. pt. 4, § 127; Mascard. u. s. 
3 Best, Evid., § 64, citing Lancel. ‘ Bonnier, Traité des Preuves, 260. 
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against the half of humanity recognized in the English courts 
Yet it appears that some of the early sages of our law would not 
admit the reliability of women or their legal competency ag wit. 
nesses. Thus Coke declares: ‘‘ In some cases women are by 
law wholly excluded to bear testimony, as to prove a man to be 
a villein.’?! And in the neighboring kingdom (where the ciyi] 
law had far greater weight and influence) the rule of exclusion 
was much more rigorously applied. ‘* It is certain,”’ says Glass- 
ford, ‘* that at an early period, women, if not absolutely inad- 
missible, were in almost every case exempted from giving 
evidence in the Scottish courts of law, and in the most numerous 
and ordinary class of actions, this exception continued down to 
what may be called a modern date,’’ that is, the close of the 
seventeenth century.?, We pass now to the consideration of a 
ground of incompetency which, like the preceding, was universally 
recognized in the jurisprudence of the ancient peoples, but which, 
unlike the case of women, rested upon a substantial basis of 
reason, and still survives within rationally defined limits. 


Mrvnors. — It is certain that in the jurisprudence of the ancient 
Jews and of the Hindus the testimony of young children was 
considered entirely incompetent. And it is altogether probable 
that the same was true of the laws of the other nations of 
antiquity. Whether, in any of the codes, an age was arbitrarily 
fixed, which the person must attain before he was accorded the 
privilege of testifying, the records do not declare and we cannot 
now ascertain. It is very unlikely, however, that such was the 
case. Best, indeed, observes that ‘‘the Hindu law seems to 
have rejected the evidence of minors under fifteen,— an age in 
that climate corresponding probably to twenty or more in ours.’’ 


But it appears more likely that the prohibition against receiving 


the evidence of a ‘‘child’’ was intended only to exclude those 
whose understanding and discretion were not mature.> Nor was 


1 Co. Litt. 6 b. 3 Mendelsohn, Crim. Jur. of Ancient 
2 Glassford, Evid. 391; Best, Evid. Hebrews, § 77; Laws of Menu, ¢. 8, 
§ 64, citing Hume, Crim. Law of Scot- §§ 64-67; Appleton on Ev. 18. 
land, vol. 2, p. 339; Burnett, Crim. 4 Best, Ev., § 151, note f. 
Law of Scotland, 388-390; 20 How. 5 Macnaghten, Hindu Law, 244. 
St. Tr. 44, note. 


q 


ANTIQUITIES OF THE LAW OF EVIDENCE. 829 


the exclusion invariable. Menu ordained that, on failure of 
witnesses duly qualified, evidence might be given by a child.! 

The practice of the Roman courts, in this respect, is involved 
in some doubt. Our principal sources of information are the 
writings of the medieval canonists and the glossators. And ac- 
cording to these authors, persons under the age of puberty were 
incompetent to give evidence, while, in criminal cases, it was 
required that the witness should be at least twenty.? This rule 
was based upon the following passages in the Digest: 1. The 
provision that persons below the age of puberty should abstain 
from all public functions.* 2. The law that the accuser (in a 
criminal trial) should not call as a witness any person under the 
age of twenty years. 3. The Lex Julia de Vi, which ordained 
that impuberes should not be permitted to testify.° Mr. Best 
declares that this constitutes ‘‘ rather a frail foundation for the 
position that the jurisprudence of ancient Rome rejected the 
testimony of minors in general; for the law just quoted [the Lex 
Julia above mentioned] only does so on certain capital charges of 
public violence. Zxpressio unius est exclusio alterius; and we 
have the positive testimony of Quintillian that in his time the 
evidence even of very young children was occasionally received, 
or at least was not rejected as a matter of course.’’* Neverthe- 
less it is to be apprehended that the conclusions drawn by 
Heineccius from the Institutes and Digest, on this point, are 
most nearly correct. He says that children below the age of 
fourteen were not admissible as witnesses ; that from that age on 
they were not entirely forbidden to testify, if they spoke from 
their own knowledge, but could not be compelled to appear, and 
were not always accepted ; and that in criminal cases, all witnesses 
under twenty were rejected.” 

It was undoubtedly an accepted rule of the older English law 
that ‘* minor jurare non potest.’’*® And although some exceptions 


' Laws of Menu, c. 8, §§ 68, 70. 5 Dig. 22, 5, 3, 5. 
* Huberus, Prael. Jur. Civ. lib. 22, ® Best, Ev., § 151, note f, citing 
tit. 5, n. 2, iv; Mascard, de Prob. Quint. Inst. Orat. lib. 5, c. 7. 
Concl. 1820, n. 9, et seg.; Id. 1253. 7 Heinece. Elem. Jur. Civ., pt. 4, 
8 Dig. 50, 17, 2,1 tit. 5, § 187. 


* Dig. 22, 5, 20. 5 Co. Litt. 172 b. 
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were allowed, it seems that the ancient practice did not ad- 
mit of the evidence of children being given as a general rule, 
until the time came when the question of the age at which g 
minor may become amenable to the criminal law was definitely 
settled. 


Staves. — The historian Josephus, in a recapitulation of the 
Mosaic law contained in his work on the Jewish antiquities, lays 
down the following as one of its rules: ** Let not servants be 
admitted to give testimony, on account of the ignobility of their 
souls; since it is probable that they may not speak truth, either 
out of hope of gain or fear of punishment.’’? This same distrust 
of this class of persons, and the same conviction of their unfit- 
ness to appear as witnesses in a court of law, have prevailed in 
all ages and among all peoples where the institution of slavery 
has flourished.? It is true, the rule of their exclusion has not 
always been absolute. In some countries, their evidence has 
been received on failure of all duly qualified witnesses in the 
cause.? In others, it was thought that their being subjected to 
torture would make them more trustworthy. In some, and 
perhaps all, they have been permitted to speak in controversies 
with others of their own class. But the general rule, always and 
everywhere, was that a slave could not be a witness. 

In ancient Greece, the evidence of such persons was accounted 
valid only when extorted by instruments of torture. And a 
party to an action had his option either to subject his slave to 
this ordeal or to challenge his adversary to do the like.‘ Herman 
tells us that evidence so obtained ‘* was considered almost more 
convincing than the testimony of free persons. The torture was 
applied in the presence of overseers chosen by the parties jointly. 
A party could either offer to submit his own slave thereto or . 
summon his adversary’s slave to the test. If the adversary 
declined to comply, it had the effect, at the least, to raise a 


1 Josephus, Antiq. of the Jews, bk. c. 8, §§ 64-67; Appleton on Ev. 18; 
4, c. 8, § 15. Hamilton’s Hedaya, vol. 2, p. 688. 
2 See Mendelsohn, Crim. Jur. of 8 Laws of Menu, c. 8, §§ 68, 70. 
Ancient Hebrews, § 77; Laws of Menu, 4 Smith, Dict. Antiq., voc., “ A» 
akrisis.”” 
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strong prejudice against his cause; for which reason, these and 
similar challenges were very frequently employed to supply the 
lack of other proofs.’”? 

At Rome, although slaves were held by the jurists in somewhat 
higher estimation than at Athens,’ yet the dignity and worth of 
a Roman citizen did not tolerate the reception of a slave (and 
particularly his own slave) as a witness against him in any crim- 
inal cause. This rule had been established by an ancient decree 
of the senate. But the Emperor Tiberius decreed that where the 
master was charged with treason or conspiracy, the slave (being 
cognizant of the facts ) should be emancipated or sold at public 
sale, and then be competent as a witness.’ Tacitus, in relating 
this incident, characterizes the emperor as a ‘‘ crafty deviser of 
new laws,’’ and says that it was undoubtedly a mere device to 
secure the conviction of a certain Libo upon the evidence of his 
slaves. Whether the practice for which this edict opened the 
way was frequently acted upon we have no means of determining. 
But the edict itself was recognized as continuing in force for a 
long period of time after its promulgation. Indeed, it was not 
until about the year 280, that it was directly repealed. At that 
time the Emperor Tacitus expressly forbade the reception of the 
testimony of slaves against their masters, even in cases of trea- 
son. And Diocletian and Maximian, who succeeded him, went 
even further than restoring the ancient rule, by enacting that 
such testimony was to be deemed incompetent, as well for the 
master as against him.® In regard to cases on the civil side, the 
general rule was the same, although there are passages in the 
Corpus Juris which authorize the belief that the evidence of 
such persons was permitted to be introduced when all other means 
of discovering the truth had failed, and also when the issue 


‘Herman, Lehrbuch der Greich. so far as regards natural law, all men 
Antig., vol. 1, § 141. See also Wool- are equal.” Dig. 50, 17, 32. 
sey, Polit. Science, vol. 2, p. 347. And 8 Montesq. Esprit des Lois, liv. 12, 
see an article on “Greek Courts of c. 15. 
Justice,” in 33 Quart. Rev. 347. * Tacit. Annal. bk. 2, c. 30. 

* “So far as the civil law is con- 5 Flavius Vopiscus, Vit. Tacit. 9; 
cerned, slaves are not reckoned as Montesq. udi sup. 
persons, but not so by natural law, for, ® Cod. 4, 20, 8. 


1 
} 
y 


832 26 AMERICAN LAW REVIEW. 


turned upon their own acts or affairs.’ It is also to be noticed 
that the relation between a freedman and his patron was regarded 
as so similar to that between master and slave that the imperial 
law would not countenance accusations preferred by a freedman 
against his former owner, nor suffer him to be summoned as a 
witness against him.? 

Descending to modern times, we discover the same doctrines 
and the same prohibitions in force in all slave-holding countries, 
By the Code Noir, which regulated the institution of slavery in 
the French colonies, the evidence of slaves was excluded in all 
cases. ‘* The judges were allowed to hear their evidence, as sug- 
gestions to illustrate other testimony, but they were prohibited 
from drawing thence ‘ any presumption, or conjecture, or admin- 
icle of proof.’’’ And it is stated that the same rule prevailed in 


the British West Indies.* In the American colonies, and after- 
wards in the United States, the universal rule, established either 
by statute or by usage and the decisions of the courts, was that 
a slave could not testify for or against a free white person. 
Thus, in New York, in the year 1706, it was declared by statute 
that no slave should be a witness for or against any freeman, in 


any matter civil or criminal. And in Kentucky, a similar pro- 
vision is found in a statute of 1798.4 In Pennsylvania, in a case 
in the Supreme Court in 1795, we read that ‘* during the trial 
the counsel for the prisoner offered a negro slave as a witness 
in his favor, but the attorney-general objecting to his compe- 
tency, he was rejected without argument; and it was said by 
McKean, C. J., that it was a settled point at common law that a 
slave could not be a witness, because of the unbounded influence 
of his master over him, which was at least equal to duress; that 
the act of assembly was in aid of the common law, not to change 
its principles; and that it would be difficult to administer an oath 
to aslave, for want of knowing any religion he professed.” * 


1 Dig. 22, 3,7; Id. 22, 5,7; Cod. 4, 5 Respublica v. Mulatto Bob, 4 Dall. 
20, 8. 145, note. See also Rusk v. Sower- 
2 Cod. 4, 20, 12. wine, 3 Har. & J. 97; Williams ¢. 
3 Cobb on Slavery, 229, citing Code Blincoe, 5 Litt. 171; White v. Helmes, 
Noir, art 30. 1 McCord, 430; Civil Rights Cases, 
4 2 Kent’s Comm. 254, and note. 109 U. S. 22. 
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But in all the slave-holding States, the negro was a competent 
witness in cases where slaves or free negroes were the only 


parties.’ 


Inramous Persons.—All the ancient codes agreed that persons 
who pursued certain disreputable avocations, or who had been 
convicted of serious offenses, were not only unworthy of credit, 
but were absolutely incompetent as witnesses. And in some 
cases the laws even excluded whole classes of persons from this 
privilege, merely because the dominant powers so detested their 
religious or political views as to deem them worthy of the stigma 
of infamy. ‘* The strongest illustration of this is to be found 
in the celebrated constitution of the Greek emperor, by which 
Pagans, Manicheans, and members of some other sects were 
disqualified from giving evidence under any circumstances ; 
while heretics and Jews were only allowed to do so in causes in 
which heretics or Jews were parties, and, except in some peculiar 
cases from necessity, could not bear testimony against orthodox 
Christians.* Similar principles prevailed in the canon law, which 
also, as might have been expected, rejected the evidence of 
excommunicated persons, at least when tendered against such as 
were orthodox.”’ 

By the English common law, a person who was convicted of 
an ‘infamous crime ’’ was thereby rendered incompetent as a 
witness, upon the theory that a person would not commit so 
heinous a crime unless he was so depraved as to be unworthy of 
credit. These crimes were treason, felony, and the crimen falsi.’ 
But here we note a point which strikingly illustrates the differ- 
ence between ancient and modern juristic notions above adverted 
to. For at present the disqualification of infamy has been done 
away with, by statute, in England and in most of the United 
States, and the rule has been substituted that a conviction for 


' Cobb on Slavery, 230. 3 Cod. 1, 5, 21. 

* Mendelsohn, Crim. Jur. of Ancient 4 Best on Ev., § 63. 
Hebrews, § 77; Macnaghten, Hindu 5 Abbot’s Law Dict. Repellitur a 
Law, 244; Laws of Menu, c. 8, §§ 64- sacramento infamis; “an infamous 
67; Hamilton, Hedaya, vol. 2, p. 682; person is repelled or prevented from 
Dig. 22, 5, 3, 5. taking an oath.’’ Co. Litt. 158. 
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crime may be adduced in evidence to effect the credibility of the 
witness.’ 


Parties as WitNes3ses.—That the parties to a litigation Were 
disqualified, on account of their interest in its result, from testi- 
fying as witnesses, does not appear to have been a universal rule 
of ancient law. We may possibly infer the existence of such a 
principle of exclusion from the fact that their near relatives, 
and others who were presumably biased in their favor, were not 
considered competent. But in the silence of the records and 
codes on the point, this can be no more than mere conjecture, 
In regard to the practice in ancient Greece, —though our 
knowledge of it is mainly derived from indirect and unofficial 
sources, —there seems reason to believe that neither of the 
parties to a cause was competent to give evidence for himself, 
though each was compelled to answer the questions put by the 
other.? In the earlier stages of the Roman law, so far fromthe 
evidence of parties being excluded, there were cases in which it 
was made absolutely conclusive. We allude, of course, to the 
practice of the juramentum necessarium, whereby a party, if he 
agreed to stand bound by the result, might refer the whole matter 
to a solemn oath to be taken by his adversary. The latter was 
then required by the pretor to swear himself clear of the mat- 
ters charged against him, which if he refused, judgment passed 
against him.’ But in the later practice, after this form of trial 
was disused, the question of the competency of the parties is 
not quite soclear. There is a very explicit passage in the Digest 
which declares that ‘* nullus idoneus testis in re sua intelligitur.”’ 
But it is impossible to believe that this rule was applied in its 
literal severity. It is certain that the privilege was given to 
either of the parties of calling his antagonist as a witness, while 
the judge might himself interrogate either or both. It is prob- 
able that the rule quoted was interpreted as meaning that a party 
to the cause should not be heard as a witness at his own instance. 
Dr. Wharton says that ‘‘ the judge whose office was to decide the 


1 1 Wharton on Ev., § 397. 3 Dig. 12, 2, 34, 6. 
2 Smith, Dict. of Antiq. voc. “ Mar- * Dig. 22, 5, 10. 
tyria.”’ 
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case was authorized to examine, or to permit to be examined, 
either or both of the parties. ‘The examination is referred to as 
if regarded as affording subsidiary proof.’ And we may here 
mention one instance in which testimony of this kind was appar- 
ently admitted as conclusive, viz.: the juramentum in litem, or 
assessment oath. This was where the plaintiff was permitted to 
estimate the extent of the damages he had suffered in money, 
and to swear that it amounted to a certain sum. ‘‘ In general, 
this oath is only permissible when an arbitraria or bone fidei 
action has been instituted, the purpose of which is for restitution 
or exhibition, and the defendant, either from disobedience or 
from dolus or lata culpa has rendered restitution or exhibition 
impossible.’’? But in regard to the more usual form of interro- 
gation by the judge, or by calling one’s adversary as a witness, 
it is to be noted that the evidence thus elicited was regarded, not 
as concluding the case, as with the arbitration oaths, but simply 
as testimony. A party might decline to testify. But if so, that 
did not warrant judgment against him, but the court was to pro- 
ceed with the evidence adduced. So if his testimony was in his 
own favor, it was to be weighed as that of any other witness, 
and might be impeached or overborne, but did not conclude his 
antagonist. 

While thus the classical Roman law admitted the testimony of 
parties as witnesses subject to but few restrictions, yet in its 
more degenerate days, when it had fallen into the hands of the 
scholastic jurists, refinements and technicalities were introduced 
which tended in a considerable measure to the exclusion of such 
evidence. ‘* While admitting the right of the judge to examine 
the parties, they limited this right to cases where there was an 
inopia probationis; testimony so elicited was announced to be 
probatio presumpliva or semi plena ; and a distinction was sought 
for in the nature of the case tried. In causis arduis seu magnis, 
a party could not be examined; while as to what constitutes a 


? 1 Whart. on Ev., § 460, citing species of oath continued to be used 
Gaius in L. 31, D. xii, 2. in Scotland until comparatively recent 
* Mackeldey, Roman Law, § 376, times. Ersk. Prin. 626. 
citing Dig. 12, 3; Cod. 5, 53. This 
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causa ardua or magna, a new line of subtle discriminations was 
opened.””! 

Now the denial to parties of the privilege of testifying in their 
own causes was entirely foreign to the genius of the early 
English law. This is proved by the fact that compurgation, or 
wager of law, was at one time an almost universal mode of trial, 
and continued to be used, more or less frequently, at least as 
late asthe early part of the thirteenth century,’ — a period when 
the common law had long passed what may be described as the 
creative stage of its development. And in this form of pro- 
ceeding the defendant was his own chief witness. We must 
therefore look to the Roman law for the origin of the rule which 
excluded parties from the witness-stand; and not to the Roman 
law in the vigor of its golden age, but to its monkish interpreters 
in the days of its decadence. It is only within the memory of 
living men that this barrier has been swept'away. And it is a 
notable illustration of the extreme conservatism of the law that 
the course of centuries has been required to bring about the 
abolition of so vain and stupid a rule. 


H. Buack. 
WASHINGTON, D. C. 


1 1 Whart. on Ev., § 460, citing Mas- prob., § 3, nr. 10; Pacian, de Prob. L. 
card. I. qu. 9, 953, 24; Durant II,2,de  c. 39, no. 19. 


2 3 Bl. Comm. 343; 4 Id. 424. 
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SECTION 
1. The Danger Stated. 
2-3. The Remedy Suggested. 
4. Scope of This Paper. 


I. CORPORATE EMPLOYERS. 


5-6. First Reason in Support of Validity. 
7. Same — Foreign Corporations. 


II. INDIVIDUAL AND CORPORATE EMPLOYERS. 


8. Second Reason — “ Affected with a Public Interest.”’ 
9-10. Freedom of Contract. 
11. Due Process of Law. 
12. Third Reason — ‘*‘ The Relation of Employer and Employed is a 
Status.” 


§ 1. THe Dancer Starep. — No well-wisher of his country’s 
peace and prosperity can view the present relations of capital 
and labor, or more correctly, of employer and employed, without 
serious alarm. Scarcely a week passes that some wide-spread 
strike or lockout does not endanger the public peace and order. 
Both sides are well organized, armed and determined to succeed, 
even if it necessitates the spilling of blood, the destruction of 
property and the loss of profits and wages. When a dispute 
arises as to the scale of wages or the hours of work, the em- 
ployer, if wealthy, does not hesitate to hire an armed body of 
private detectives, to maintain what he considers to be his divine 
right to manage and control the business in which he is engaged. 

On the other hand, the union or organized part of the 
employed claim the divine right to receive fair living wages for 
their labor, and not to be driven from pillar to post by cheap 
workmen. To uphold this claim, they organize, they arm, and 
they fight the detective. The spectacle is then presented to the 
world of two private armed forces holding a bloody carnival, in 
the midst of a great nation, calling itself civilized, but which has 
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not devised any peaceful means of settling such labor disputes, 
If the old feudal lords and barons witnessed the fight at Home. 
stead in the Keystone State in the month of July, A. D, 1899, 
between Pinkerton detectives and organized labor, they undoubt- 
edly beheld a very familiar sight; for that is precisely the way 
they settled their legal disputes concerning property hundreds of 
years ago. The stronger overcame the weaker by force, without 
any regard to the merits of the matter. As mankind became 
more civilized, or less barbarous, and more imbued with the 
spirit of justice and public order, courts of justice were established 
for the settlement of such disputes in a peaceful manner, and the 
old rule of force was gradually superseded by the rule of right. 
The experience of centuries has demonstrated the wisdom and 
practicability of a disinterested court or tribunal, as a means of 
settling legal disputes. No civilized nation is now without a 
judiciary of some form, and it is safe to say that a disestablish- 
ment would lead inevitably to barbarism. The fundamental 
principle which justifies the establishment of courts is that, as 
disputes will arise between persons having conflicting interests, it 
is in the interest of justice and public order that a public tribunal 
composed of fair-minded and disinterested persons should have 
the power to settle such disputes peaceably and justly, instead 
of leaving the parties to fight it out among themselves. 

§ 2. THe Remevy Sucerstep.— What is the remedy for this 
deplorable condition of affairs? Is it to oppose force with force, 
to allow the further use of detectives and militiamen to shoot 
down workmen who are fighting for bread? This plan has been 
tried, but it has never yet succeeded in preventing strikes and 
lockouts, and has frequently caused violence and bloodshed. 
Strikes have been quelled and property protected by such force, 
but it has no tendency to prevent strikes from arising in the 
future, because force does not act upon the cause of strikes. 
That cause is the discontent of the workmen, occasioned gener- 
ally by the belief that their wages are too low or their hours of 
work too long. That belief or opinion may be right or it may be 
wrong in a given case, but no one acquainted with the subject will 
deny that such belief is the cause of the vast majority of strikes 
and lockouts. The way, therefore, to prevent strikes, lockouts, 
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violence, and loss of profits and wages, is to apply a remedy to 
this cause,— to change this belief, if it is wrong, or to change the 
conditions, if they are wrong. But who shall decide this question 
of right or wrong? It is an ancient maxim of the common law 
which holds true at the present day that a man cannot be a judge 
in his own case. Hence, neither party to a labor dispute should 
have the power to decide the question, any more than one party 
to a legal dispute has the power to decide it. The answer is that 
a disinterested tribunal, either appointed or elected, should have 
the power to decide labor disputes, when appealed to by a certain 
number or proportion of either side, just as courts of law now 
have the power to decide legal disputes, when appealed to by 
either side. Such labor court or labor board should have the 
power, among other matters, to fix the minimum wage and the 
maximum time of work per day, in those employments in which 
an oversupply of labor exists. After this rate of wage or length 
of time has been once determined, it should remain the same for 
at least one year, unless a certain number or proportion of both 
employers and employed shall make a second request for a new 
hearing, in which case a new hearing should be given as soon as 
possible. In determining the minimum wage the labor court 
should not be controlled by the rate of wages now prevailing 
under the ‘ iron law of wages’’ of supply and demand, and the 
system of alleged freedom of contract, but should be controlled 
by what may be called the golden rule of wages, by which labor 
is entitled to receive a fair and just proportion of the wealth 
which it creates, irrespective of supply and demand. 

§ 3. Same. — The labor court should have the same power to 
enforce its orders that a court of justice now has. It should 
have power to punish one who either pays or receives less wages 
than the minimum fixed by the court, and also power to punish 
one who works or receives work for a time longer than the maxi- 
mum fixed by the court. Its jurisdiction should not depend 
upon the consent of both sides, but upon the request of a certain 
number or proportion of either side. The want of these two 
powers has greatly impaired the efficiency of the boards of 


’ Calder r. Bull, 3 Dallas, 386, 388, Chase, J.; Hall v. Thayer, 105 Mass. 219. 
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arbitration now in existence. The States of Massachusetts, New 
York, New Jersey, Pennsylvania, Maryland, Missouri, Montang 
and Wyoming have such boards, or laws allowing their creation; 
but they are all defective in lacking one or both of these powers. 
It is obvious to any lawyer that a court whose jurisdiction depended 
upon the prior consent of both sides and which had no power 
to enforce its judgments would accomplish little or nothing of 
benefit. 

Yet the legislatures have seen fit to so handicap these boards, 
It is a noticeable fact that various legislatures have realized the 
necessity of giving these powers to boards intended to settle 
disputes between railroads and their users, between grain elevators 
and their users, and between gas companies and their customers.! 

It seems needless to remark that this plan of establishing a 
labor court is not intended to interfere with existing contracts, 
nor to impair their obligation. It applies merely to the future 
and not to past contracts or transactions. After the passage of 
such a law, its terms will enter into and form a part of all con- 
tracts subsequently made, and therefore will not be open to the 
objection of impairing the obligation of contracts.?_ The intima- 
tion to the contrary in Commonwealth v. Perry,® cannot be 
sustained, in view of the above-cited decisions of the Supreme 
court of the United States. 

The right of trial by jury should be preserved, and it can be 
secured by allowing an appeal, after conviction by the labor 
court, to the ordinary courts of law where a jury trial may be 
had. A mode of trial which gives the accused an unqualified 
and unfettered right of appeal and a trial by jury in the appel- 
late court, though not in the court of first instance, is not 
unconstitutional, as impairing the right of trial by jury.‘ 


1 Minnesota act of March 7, 1887. U.S. 388; Denny v. Bennett, 128 U.S. 
General Laws of 1887, c. 10, quoted in 489; Brine v. Insurance Co., 96 U.S. 
134 U. S. 418; Michigan Public Acts 627. 
of 1889, No. 202, p. 282; sustained in 3 155 Mass. 117. 

Chicago &c. Ry. v. Wellman, 143 U. 4 Jones v. Robbins, 8 Gray, 329, 

S. 339; s. ¢. 83 Mich. 592; Inter-State 341; Murphy v. People, 2 Cowen, 815; 

Commerce act. Mass. Acts of 1885, Beers v. Beers, 4 Conn. 535; Jackson 

C. 314, § 9. v. Wood, 2 Conn. 819; Emerick ¢. 
3 Lehigh Water Co. v. Easton, 121 Harris, 1 Binney, 416. 
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§ 4. Score OF THIS Parer.— It is the writer’s intention to 
consider the legal and constitutional aspects of a labor court; 
to state the grounds, upon which he believes the constitutionality 
of a State statute creating such a court may be upheld and 
enforced; and to consider some of the legal objections to the 
plan. Elsewhere he has discussed its economic, philosophic and 
political aspects,’ and they will not be adverted to in this paper. 

The subject will be considered under two heads, as follows: 
I. Corporate employers. II. Individual and corporate employ- 
ers. This division is adopted partly because, in the three classes 
of employment in which labor disputes generally occur, namely, 
in manufacturing, mining and railroading, a majority of the 
workmen is now employed by corporations, and partly because 
there is less doubt as to the constitutionality of such a law as 
applied to corporate employers than when applied to individual 
employers. An individual has more rights under the constitution 
than a corporation, and is more entitled to its protection from 
ordinary legislation. Thus, it has been held by the highest 
authority that a corporation is not a ‘ citizen ’’ within the mean- 
ing of the clause of the Federal constitution, which declares that 
‘the citizens of each State shall be entitled to all the privileges 
and immunities of citizens in the several States.’’? It was ac- 
cordingly held that a corporation of one State was not entitled 
to engage in the insurance business in anothergState, contrary to 
its laws, although they discriminated against foreign corpora- 
tions, and would have been void on that ground if they had 
applied to individuals, citizens of other States. 


I. Corporate Empcoyers. 


§ 5. First Reason 1n Support or Vauipiry. — The first 
ground relied upon in support of the constitutionality of this plan 
is that the power possessed by State legislatures to create cor- 
porations, involves or carries with it the power to subject them to 
the orders of a court of arbitration, with power, upon the re- 


' Popular Science Monthly for Regulation of Wages,” (Boston, B. 
Sept. 1892; Pamphlet entitled ‘‘State Wilkins & Co., publishers, 1891.) 
2 Paul r. Virginia, 8 Wall. 168. 
VOL. XXVI. 54 
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quest of a certain number or proportion of wage-earners, to fix 
the mininum wage and the maxiumn time of work per day, 

The right of individuals to transact business under a corporate 
form is a valuable one, and can only be conferred by legislative 
xuthority. ‘* No persons can make themselves a body corporate 
and politic without legislative authority. Corporate capacity is 
a franchise.”’! The corporate form enables individuals to com- 
bine their capital for a common purpose, with a limited indi- 
vidual liability for debts of the corporation and to escape the 
common law liability of partners. This privilege and immunity 
conferred by the legislature justifies it in exercising a certain 
amount of control over its creature. Corporations engaged in 
the business of insurance are striking illustrations of this view, 
Many States have statutes of non-forfeiture, which prevent the 
forfeiture of insurance policies for non-payment of premiums, 
after a certain number of premiums have been paid, notwith- 
standing an agreement or stipulation of the insured to the con- 
trary. Such statutes generally provide also that any waiver by 
the assured of the non-forfeiture law shall be void. 

In the recent case of Equitable Life Society v. Clem- 
ents,? the policy was governed by the law of Missouri which 
provided against forfeiture after the payment of two full 
annual premiums, but the policy contained a clause by which the 
insured waived and relinquished this statutory right. The court 
gave judgment for the full amount of the policy, and in the opinion 
of the court, delivered by Mr. Justice Gray, it is said on page 
233: ‘* The manifest object of this statute, as of many statutes 
regulating the form of policies of insurance on lives or against 
fires, is to preventfinsurance companies from inserting in their 
policies conditions of forfeiture or restriction, except so far as 
the statute permits. The statute is not directory only, or subject 
to be set aside by the company with the consent of the assured; 
but it is mandatory and controls the nature and terms of the 
contract into which the company may induce the assured to enter. 
This clearly appears from the unequivocal words of command 


1 Per Mr. Justice Bradley for the 
court in California v. Pacific Ry. 127 
U. S. 1, 41. 


2 140 U. S. 226. 
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and of prohibition above quoted, by which in § 5983, ‘ no policy 
of insurance,’ issued by any life insurance company authorized 
to do business in this State ‘ shall, after the payment of two full 
annual premiums, be forfeited or become void, by reason of the 
non-payment of premium thereon; but it shall be subject to 
the following rules of commutation: ’”’ 

It does not appear from the report of this case that any con- 
stitutional objection was raised by counsel or considered by the 
court; but the eminence of the company’s counsel makes it safe 
to assume that if any such objection had existed it would have 
been raised. 

§ 6. In Chamberlain v. Insurance Co.,? the objection that a 
pnor statute imposing terms and conditions materially different 
from those of the policy, impaired the obligation of the contract 
of insurance, was considered and overruled by the court. On 
pages 264-265, Foster, C.J., in delivering the opinion, says: 
‘More than fifteen years before the date of this policy the 
legislature of 1855 enacted the substance of the law which is now 
expressed in Sec. 2 of Ch. 157, Gen. Stats., and every subsequent 
contract of insurance made in this State has been made in view 
of and in subordination to this law, which has been practically 
incorporated into the contract ; for ‘ the obligation of a contract,’ 
it is said, ‘ consists in its binding force on the party who makes 
it. This depends upon the laws in existence where it is made; 
these are necessarily referred to in all contracts.’ Cooley’s 
Const. Lim., *285.’’ In White v. Connecticut Ins. Co.,? Judge 
Dillon in deciding that the Missouri act of March 23, 1874, 
extended to all life insurance policies delivered in the State after 
the act went into effect, and controlled the provisions in such 
policies, says: ‘* The general rule is that laws in existence are 
necessarily referred to in all contracts made under such laws, and 
that no contract can change the law.”’ 

The power of the legislature to subject corporations of its own 
creation to the labor court is also supported by numerous cases 


* Same effect: Emery v. Piscataqua 2 55 N. H. 249. 
Ins. Co., 52 Me. 322; Insurance Co. v. 8 4 Dillon, 177. 
Leslie, 47 Ohio St. 409; Reilly v. Frank * Page 183. See also Weil v. State, 
lin Ins. Co., 43 Wis. 449. 46 Ohio St. 450. 
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holding that national banks are subject to the control of Cop- 
gress upon the question of the maximum charge for money 
loaned by them to individuals, and are subject to the penalties 
prescribed for a higher charge.’ This power of Congress js 
derived from its power to create or establish a bank. Thus, in 
Peterborough Nat. Bank v. Childs,? Devens, J., says for the 
court: ** The power vested in Congress to establish a bank and 
to authorize it to lend money, involves the power to fix the rate 
of interest it may take, and to prescribe the penalties for taking 
a greater rate.”’ 

The legislative power to amend, alter or repeal charters of 
corporations seems to be unimportant, for the reason that there 
are probably no charters which purport to give the corporation 
the right to fix the rate of wages or the hours of work. At 
present, these matters depend upon the general laws and the 
consent of the parties. The legislature has very broad and 
extensive authority in changing or amending the general laws. 
In 1852 the Provident Institution for Savings claimed that it was 
not subject to certain statutes of Massachusetts passed after the 
granting of its charter, one clause of which provided ‘“ that all 
deposits of money received by said society shall be by said 
society used and improved to the best advantage.’’ The statutes 
complained of restricted the kinds or modes of investments 
allowed to such institutions, and the court held, in an opinion 
signed by Chief Justice Shaw and all the other judges, that the 
statutes were valid, and that the Provident Institution was sub- 
ject to their terms and conditions. Upon the point of changing 
the general laws the court says: ‘‘ The institution, at the time 
it was incorporated, had the right and power, under the gen- 
eral laws, to loan money at six per cent. interest, but there 
can be no doubt that the legislature could alter the law, so 


that the institution could take only four or five per cent. 
interest.’’® 


1 Farmers Nat. Bk. v. Dearing, 91 . 2 133 Mass. 248. 
U. S. 29; Second Nat. Bk. v. Brown, 5 Opinion of the Justices, 9 Cush 
72 Pa. St. 209; First Nat. Bk. v. Gar- 604, 612. 
linghouse, 22 Ohio St. 492; Wiley c. 
Starbuck, 44 Ind. 298. 
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§ 7. Same — Foreten Corporations. — With respect to 
foreign corporations doing business within the State, it is well 
settled that the State may exclude them altogether, or may im- 
pose such terms and conditions as it sees fit upon their transaction 
of business therein.’ The only exception is that a State cannot 
exclude from its jurisdiction or impose any burden upon foreign 
corporations which are engaged in foreign or interstate commerce. 
This is a right given by Federal law and it cannot be abridged 
by State law.? Congress, however, has plenary power to regu- 
late corporations as well as individuals engaged in foreign or 
interstate commerce. It has already applied the principle of 
arbitration to the settlement of disputes between interstate 
railroads and their employes. By the act of October 1, 1888,° 
Congress legalized the creation of a board of arbitration to con- 
sist of three members, one to be chosen by each side and the 
third by the other two, with power to adjust such disputes. 
The act, however, requires both sides to agree to submit the 
matter to arbitration, and is therefore of very little practical 
utility. 


Il. Inprvipuat anp Corporate EMPLOYERS. 


§ 8. Szconp Reason —‘‘ AFFECTED WITH A PuBLic INTER- 
gst.’ — Manufacturing and mining concerns, whether corporate 
or individual, which furnish such necessaries of life as food, 
clothing, shelter or fuel to hundreds or thousands of the public; 
which employ a large number of the public as workmen, and are 
protected and defended by the public at the public expense, and 
particularly those which receive the benefits of the fostering care 
of the public under the system of protection by high tariff laws, — 
are all engaged in businesses which are affected with a public 
interest, and are therefore subject to public control under the 
police power of the States.‘ 


1 Reno on Non-Residents, §§ 5, 6, 2? Reno on Non-Residents, § 7; 
118, and cases cited; Paul v. Virginia, Crutchers v. Kentucky, 141 U. S. 47. 
8 Wall. 168; Liverpool Ins. Co. v. 3 1 Sup. Rev. Stat. 2d ed., p. 622. 
Massachusetts, 10 Wall. 566; Phila- 4 Munn v. Illinois, 94 U. S. 113; 
delphia Fire Assn. v. New York, 119 Peik v. Chicago & N. W. Ry., 94 
U. 8S. 110; Doyle v. Continental Ins. 164; Budd v. New York, 148 U. S. 517, 
Co., 94 U. S. 535. 545 (explaining Chicago Ry. v. Minne- 
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It is not necessary to go so far as to claim, as Senator Palmer 
did recently in the United States Senate, that a manufactuyj 
establishment is a ‘* public institution,’’ in order to justify Jegis- 
lative control. His language as reported, relating to the settle. 
ment of the Homestead trouble, is: ‘* You cannot settle it by 
saying that Mr. Carnegie has a right to employ whomsoever he 
pleases. * * * You cannot admit the absolute right of 
labor; you have got to adjust their rights upon some basis, 
What is it? That the manufacturing establishment is a public 
institution, as the railroads are held to be — public because they 
work for the public, public because they employ the public, 
public because men in their service become unfit for other ser- 
vices, and public because there are thousands dependent upon 
them for food and nurture.”’ 

The cases above cited show that it is only necessary that the 
business should be ** affected with a public interest ’’ in order to 
uphold the legislative power under the police power of the State. 
In Munn ». Illinois,’ it was held that the business of elevating 
and storing grain was affected with a public interest, and that 
therefore the State legislature could prescribe a maximum charge 
for such services. On page 129 of the same case the court cites 
with approval the case of Mobile v. Yuille,? in which it was 
decided that a State statute granting to the city of Mobile the 
power to regulate the weight and price of bread was constitu- 
tional. In Peik v. Chicago and N. W. Ry.,* it was held that the 
State legislature had the constitutional power to regulate freight 
and passenger rates of railroads. In the recent case of Budd ». 
New York,‘ the doctrine of Munn v. Illinois was re-affirmed, and 
must now be regarded as firmly established. The rules dedue- 
ible from these authorities may be summed up as follows: — 

1. Every business which is affected with a public interest, 
whether owned by private individuals or by corporations, is sub- 
ject to the control of the legislature as to the prices charged; 
and a statute fixing a maximum charge is final and conclusive, 


sota, 184 U 8S. 418); People v. Budd, 2 8 Ala. 137. 
117 N. Y. 1; Munn »v. People, 69 Ill. 80. 3 94 U. S. 164. 
1 Ubi, supra. 4 143 U. S. 517. 
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and is due process of law, even without notice or hearing to the 
es. 

2. But where the legislature delegates this power to a board 
or commission and denies the right of notice or hearing upon 
the question of the reasonableness of charges, the statute is con- 
trary to due process of law and void.! 

§ 9. Freepom or Contracr.— There is no clause in any consti- 
tution known to the writer which expressly and clearly secures 
freedom of contract. The constitutions of many States and of 
the United States prohibit the deprivation of property without 
due process of law; and the latter and a few of the former class 
prohibit the impairment of the obligation of contracts. But the 
freedom of contract is something very different from either the 
obligation of contracts or due process of law. The legislative 
and judicial history of this country is replete with instances in 
which statutes impairing the freedom of contract have been held 
valid by the courts, and enforced against individuals and corpo- 
rations. This is especially true in the case of statutes based upon 
views of public policy, and the courts have frequently declared 
that it is the province of the legislative department to decide all 
questions of public policy, and that its decision is binding upon 
the courts.” 


1 Chicago &c. Ry. v. Minnesota, 134 
U. 8. 418, as explained in Budd v. 
New York, 143 U. S. 517, 546. Itisa 
fundamental difference between legis 
jative and judicial proceedings that 
notice and an opportunity to be heard 
are essential to due process of law 
in the latter, but not in the former. 
Stuart v. Palmer, 74N. Y. 183. So, 
too, if a legislature has power to grant 
a divorce it may do so without notice 
or hearing to the libellee, but a court 
must give notice and afford an oppor- 
tunity to be heard. Maynard ev. Hill, 
125 U.S. 190; Cronise r. Cronise, 54 
Pa. St. 255. 

* Powell v. Pennsylvania, 127 U. S. 
678, 685; Sharpless v. Mayor, 21 Pa. 
St. 147, 159; Hedderick v. State, 101 


Ind. 564. The Supreme Court of the 
United States in answer to the argu- 
ment that statutes imposing penalties 
for the unlicensed sale of lottery 
tickets and liquors, were contrary to 
public policy and void, has said: 
“This court can know nothing of 
public policy except from the consti- 
tution and the laws, and the course of 
administration and decision. It has 
no legislative powers. It cannot 
amend or modify any legislative acts. 
It cannot examine questions as ex- 
pedient or inexpedient, as politic or 
impolitic. * * * The legislature 
has theught fit, by enactments clear of 
all ambiguity, to impose penalties for 
unlicensed dealing in lottery tickets 
and in liquors. These enactments, so 
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In Hancock v. Yaden,’ it was held that a statute which pro- 
hibits the making of subooqnent, contracts for the payment of 
wages in ‘* store en” or commodities, or in anthing except 
lawful money of the United States, and which forbids ‘the exe- 
cution of contracts waiving the right of payment in money, js 
valid and constitutional and that the employe is not bound by a 
written waiver of the benefit of such law. The affirmative 
reason assigned by the court was that the statute was justified as 
a means to protect and maintain the lawful money of the nation; 
but a sufficient reason for upholding the statute would seem to 
be that it related to a matter of public policy, upon which sub- 
ject the judiciary was concluded by the action of the legislature.’ 
In Godcharles v. Wigeman,* such a statute was declared uncon- 
stitutional upon general grounds without specifying any clause 
of the constitution. In an opinion of less than half a page on 
this point the court announced that — ‘ The first, second, third 
and fourth sections of the act of June 29, 1881, are utterly un- 
constitutional and void, inasmuch as by them an attempt has 
been made by the legislature to do what, in this country, cannot 
be done; that is, prevent persons who are sui juris from making 
their own contracts.’’4 In State v. Goodwill,®> where a like 
statute was involved, the three judges of the West Virginia 


long as they stand unrepealed and and enlightened views of political 
unmodified, express the public policy economy as understood at the present 
in regard to the subjects of them. day. The laws against usury, and 
The proposition that they are con- quarantine and other sanitary regula- 
trary to public policy is therefore tions are by many considered as most 
a contradiction in terms, or it is vexatious and improper restraints on 
intended as a denial of their expe- trade and commerce, but so long as 
diency or their propriety. Ifintended they remainin force, must be enforced 
in the latter sense, the proposition by courts of justice; arguments 
is one of which courts cannot take against their policy must be addressed 
cognizance.” Per Chase, C. J., in to the legislative department of the 
License Tax Cases, 5 Wall. 462, 469. government.’? Per Ormond, J., in 
In reply to an argument of this nature, Mobile v. Yuille, 3 Ala. 137 at 143. 
the Alabama Court said in the bread 1 121 Ind. 366. 

case referred to above: ‘ The legis- 2 See also Weil v. State, 46 Ohio 
lature having full power to pass such _ St. 450. 

laws as is deemed necessary for the 3 118 Pa. St. 431. 

public good, their acts cannot be im- 4 Page 437. 

peached on the ground that they are 5 33 W. Va. 179. 

unwise or not in accordance with just 
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court (Green, J., being absent), treated the legislature less sum- 
marily, and devoted eight pages to convicting it of ignorance of 
political economy, according to the gospel of laissez faire. Inthe 
course of a lucid opinion by Snyder, J., such choice bits of legal 
lore as the following are emitted: ‘ If the legislature, without 
any public necessity, has the power to prohibit or restrict the 
right of contract between private persons in respect to one law- 
ful trade or business, then it may prevent the prosecution of all 
trades, and regulate all contracts. * * * Noone questions 
the position that, unless the government intervened to protect 
property and regulate trade, property would cease to exist, and 
trade would exist only as an engine of fraud; but this does not 
authorize the government to do for its people what they can do - 
for themselves. The natural law of supply and demand is the 
best law of trade.’’! 

With all due respect to this learned tribunal it seems pertinent 
to inquire, who shall determine questions of public necessity 
under our form of government, the legislature or the courts? 
These cases are based upon grounds of public policy and upon 
the views of a certain school of political economy. If the courts 
have the power to overrule and set aside legislative action per- 
taining to economic questions and to matters of public policy, it 
seems scarcely necessary to go through the farce of electing leg- 
islatures. Let the judiciary perform the duties of both depart- 
ments! If there be any benefit in maintaining the independence 
of the three departments of government, the time seems to have 
arrived to call a halt upon the encroachments of the judiciary. 
Progress along economic lines must cease, if the courts have the 
power to seize upon vague clauses in the constitution to perpet- 
uate the economic views of the past, and to fasten them upon the 
present as matters of constitutional law, of which the courts are 
the final judge. 

§ 10. The case of Commonwealth v. Perry,? seems to be open to 
some of the same objections. To remedy the injustice of a cus- 
tom which had grown up among manufacturers of imposing fines 
upon weavers for imperfect weaving, the legislature of Massa- 


! Page 184. 2 155 Mass. 117. 
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chusetts passed the act of 1891, c. 125, the first section of which 
reads as follows: ‘* No employer shall impose a fine upon or 
withhold the wages or any part of the wages of an employe 
engaged at weaving for imperfections that may arise during the 
process of weaving.’’ Section two imposed a fine for violation of 
section one, and the defendant was indicted and found oyj 
under the statute of imposing a fine upon one Fielding for 
imperfect weaving. The defendant introduced in evidence g 
written agreement under seal signed by said Fielding and all the 
other weavers in defendant’s employ, in which they agreed to 
accept as wages ‘‘ for all imperfect weaving work such reduced 
rates and prices, and at such rates and prices less than those paid 
for perfect work, as the said Perry shall deem reasonable and 
proper compensation for imperfections in weaving.’’ The court 
held that the statute violated the natural and inalienable right “ of 
acquiring, possessing and protecting property,’’ secured by the 
Massachusetts bill of rights. The court seems to have overlooked 
the fact that the weavers had any property rights, and that the 
statute helped them to acquire, possess and protect their property 
in their wages. The employer seems to have been considered 
the only one who had any property rights worth protecting. 
The court says: ‘*The right to employ weavers, and to 
make proper contracts with them, is therefore protected by our 
constitution.’’' But who shall be the judge of whether a 
contract is proper or improper, the legislature or the court? 
The legislature considered the matter and decided that a contract 
which allowed one party to it to be the sole judge as to whether the 
work performed by the other party was imperfect, and if so, the 
value of the imperfection, was contrary to public policy and an 
improper contract. After this decision by the legislative depart- 


ment of government, has the court power to overrule the legis- - 


lative action, and to decide in effect that the contract is a proper 
one and not contrary to public policy? ? 


1 Page 121. duction of wages of employees engaged 
2 Qn June 16, 1892, and since the at weaving,”’ the first section of which 
above decision, the legislature of provides that — “ The system now orat 
Massachusetts passed another act any time hereafter employed by manu- 
entitled, “an act to prohibit the de- facturers of grading their work shall 
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Statute restricting or denying the freedom of contract have 
been sustained and enforced by the courts upon the following sub- 
jects: Fixing a maximum rate of interest on money loaned,’ fixing 
maximum rates for grain elevator and railroads,” fixing amaximum 
price for official reports of decisions,’ fixing the price of bread,‘ 
regulating insurance contracts and preventing forfeitures for non- 
payment of premiums,’ conferring the right of redemption after 
sale for breach of condition in a mortgage, contrary to its terms,*® 
forbidding contracts for the payment of the attorney’s fee of the 
opposite party,’ forbidding the retaking of property sold condi- 
tionally for non-payment of an installment, without a tender of 
the sum paid on the property, after deducting a reasonable 
amount for use of the property or damage to it,® forbidding 
gambling contracts, and contracts between husband and wife; 
and statute regulating the sale of liquors, of oleomargarine, and 
of patent rights.’ In the absence of legislative enactments the 
courts have the power to hold contracts upon many subjects 
to be void and not enforceable as opposed to public policy; such 
as contracts not to resort to the courts, but to submit to arbitra- 
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tion,” contracts not to remove a cause from a State court to a 
Federal court," contracts in restraint of trade,” contracts waving 


in no way affect or lessen the wages of 
a weaver except for imperfections in 


* Continental Life Ins. Co. v. Cham- 
berlain, 132 U. S. 304; Equitable Life 


his own work; and in no case shall the 
wages of those engaged in weaving be 
affected by fines or otherwise, unless 
imperfections complained of are first 
exhibited and pointed out to the per- 
son or persons whose wages are to be 
affected, and no fine or fines shall be 
imposed upon any person for imperfect 
weaving, unless the provisions of this 
section are first complied with and the 
amount of the fines are agreed upon 
by both parties.” Acts of 1892, c. 410. 

1 Dunham v. Gould, 16 Johns. 367, 
875, 380, Kent C.; Mechanics Building 
Assn. v. Dorsey, 15 S. Cor. 462. 

2 Munn v. Illinois, 94 U. S. 113; 
Pick v. Chicago &c. Ry. 94 U. S. 164. 
3 Welling v. Merrill, 52 Ind. 350. 

* Mobile v. Yuille, 3 Ala. 137. 


Society v. Clements, 140 U. S. 226. 

6 Brine v. Insurance Co., 96 U. S. 
627; Bayley v. Bailey, 5 Gray, 505, 510. 
7 Churchman v. Martin, 54 Ind. 380. 

® Weil v. State, 46 Ohio St. 450. 

* Bartemeyor v. Iowa, 18 Wall. 129; 
in re Rahrer, 140 U. S. 545; Powell v. 
Pennsylvania, 127 U. S. 678; s. ¢. 114 
Pa. St. 265; State ». Marshall, 64 N. H. 
549; People v. Arensberg, 105 N. Y. 
123; Brushbill v. Randall, 102 Ind. 528. 

” Mentz v. Armenia Ins. Co., 79 Pa. 
St. 478; Reid v. Washington Ins. Co., 
138 Mass. 572; Dugan v. Thomas, 79 
Me. 221; Order of Chosen Friends rv. 
Forsinger, 125 Ind. 52. 

11 Insurance Co. v. Morse, 20 Wall 
445. 

#2 Taylor v. Saurman, 110 Pa. St. 3. 
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the benefit of exemption laws, contracts waiving the benefit of 
stay of execution laws,’ and contracts exempting a person or 
corporation from liability for negligence of his or its servants,’ 

In these cases, the courts have the power to decide what is 
public policy, only because the legislature has not indicated its 
will to the contrary. But as soon as the legislature decides the 
question, its act is binding upon the courts.‘ 

§ 11. Process or Law.—In the recent Illinois case 
of Frorer v. People,’ it was held that the Illinois anti-truck 
law of May 28, 1891, which prohibits any person or corpo- 
ration engaged in mining or manufacturing from keeping a 
truck store for the furnishing of supplies, tools, provisions, ete., 
to his or its employes while so engaged in mining or manufact- 
uring, without placing similar restrictions on employers 
engaged in other kinds of business, was unconstitutional under 
Ill. Const., art. 2, § 2, as depriving persons of property rights 
without due process of law. This case introduces two new 
elements into the definition of due process of law. The court 
holds in the first place that, because the statute deprives persons 
engaged in mining and manufacturing of the right of keeping 


truck stores, which they had previously enjoyed, and which . 


other persons are still permitted to enjoy, it deprives them of a 
right without due process of law. The Supreme Court of the 
United States decided the contrary in the Slaughter House 
cases,® in which it was held that a statute of Louisiana which 
deprived many persons of the right of maintaining slaughter 
houses for cattle, and granted the exclusive right for twenty- 
five years to a certain corporation, was ‘not a deprivation of a 
property right without due process of law, and was valid and 
constitutional. 

In the second place, the Illinois court interprets the clause 
** due process of law ’’ as being a substantive matter of result or 


1 Kneetle v. Newcomb, 22 N. Y. Ins. Co., 129 U. S. 397; Pennsylvania 
249; Maloney v. Newton, 85 Ind. 565; Ry. v. Henderson, 51 Pa. St. 315; 
Curtis v. O’ Brien, 20 lowa, 376; Moxley Sager v. Portsmouth, 31 Me, 228. 


v. Ragan, 20 Bush. (Ky.) 156; Max- 4 Cases cited above in §§ 9 and 10. 
well v. Reed, 7 Wis. 582. 5 31 N. E. Rep. 395. 


2 McLane v. Elmer, 4 Ind. 239. ® 16 Wall. 36. 
8 Liverpool Steam Co. v. Phoenix 
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effect, instead of being an adjective matter of process, proceed- 
ing, tribunal, or jurisdiction. Because the result or effect of 
the statute is a partial denial of the right to contract to A and 
not to B, C or D, therefore the court holds that A is deprived of 
that right without due process of law. Having shown that A is 
deprived of a right which he previously enjoyed, the court jumps 
to the conclusion that the deprivation is without due process of 
law. But that by no means follows. To illustrate the contrary 
view that due process of law is not a matter of result or effect, 
but merely of process, proceeding, tribunal or jurisdiction, two 
well settled cases will suffice. If a State legislature declares 
that A’s land shall henceforth belong to B, the act would be 
contrary to due process of law and void.! But, if a State court 
having jurisdiction of the cause, of the subject-matter and of 
the parties, should erroneously decide in an action between A 
and B that the same land belonged to B, the result or effect 
upon A would be the same, but the decision would not contra- 
vene due process of law.? A would be deprived of his property, 
but the deprivation would not be without due power of law, 


because it would be effected by proper proceedings in a proper 
tribunal, acting with jurisdiction.* Again, a State legislature 
has the power to fix the maximum charge for railroads and grain 
elevators, without notice or hearing to the owners;‘ but a 
statute which authorizes a board or commission to fix such 
charges, without notice or hearing to the owners, is contrary to 
due process of law and void, although the result or effect be the 


same in both cases.5 The case of Mercantile Trust Co. v. 


1 Davidson v. New Orleans, 96 U. 
S. 97, 104; Taylor v. Porter, 4 Hill 
(N. Y.), 140; McCracken v. Trust Co., 
84 Ky, 344, 352. 

? Arrowsmith v. Harmoning, 118 
U.S. 194. 

§ Davidson v. New Orleans, 96 U. 
8. 97, 105; In re Converse, 137 U. S. 
624; Wurts v. Hoagland, 114 U. S. 
606; Barbier v. Connolly, 113 U. S. 27; 
Head », Amoskeag Manfg. Co., 113 
U.S. 9. 

‘Munn Illinois, 94 U. S. 118; 


Peik v. Chicago & N. W. Ry., 94 U. 8S. 
164, 

5 Budd v. New York, 143 U. S. 517, 
545 (explaining Chicago &c. Ry. v. 
Minnesota, 134 U. S. 418). 

The case of Frorer v. People, 
involved the right of individuals 
engaged in mining to keep truck 
stores; and, even if the conclusion 
be sound law, the decision cannot 
apply to the case of corporations whose 
charters authorize them merely to en- 
gage in mining. If they engage in 
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Texas & P. Ry.,' seems also to be open to the objection that 
it treats ‘*due process of law’’ as a substantive matter of 
result or effect. In that case it was held by McCormick, J,, 
that a statute of Texas which authorized a railroad commission 
to fix maximum charges for railroads, after notice and hearing 
to the railroads, was contrary to due process of law and void, 
The court relies upon the case of Chicago, etc., Ry. », 
Minnesota,’ but that case merely decided that such a statute 
was void when it denied the right of notice and hearing 
to the railroad companies.* The court also relies upon the 
dictum of Mr. Justice Brewer in Chicago, etc., Ry. v. Wellman,‘ 
that ‘‘the extent of judicial interference [to the legislature’s 
power to fix railroad rates] is protection against unreasonable 
rates.’ Judge Brewer was one of the dissenting justices in the 
Budd case, and this dictum, being upon the same subject of leg- 
islative power to fix rates, is therefore opposed to the judgment 
of the majority of the court. 

§ 12. Turrp Reason —‘‘ THE RELATION OF EMPLOYER AND 


Emp.oyep ts a Status.’’ —The relation of employer and em- 


any other business, such as keeping a 
truck store, which is not authorized 
by the act of incorporation, they 
clearly are subject to a _ penalty 
imposed by the legislature of the 
State in which the business is trans- 
acted. Even if natural persons have 
a constitutional right to engage in 
as many different lines of business as 
they choose, artificial persons or cor- 
porations have not that right. They 
can only engage in that particular 
business allowed by the terms of their 
charter, and if they transact any other 
business they are liable to punish- 
ment. 2 Morawetz on Private Corp. 
(2d ed.), § 1024, and cases cited; State 
v. Fidelity Ins. Co., 31 N. E. Rep. 
(Ohio) 658; State v. Ins. Co., 47 Ohio 
St. 167; Atty.-Gen. v. Utica Ins. Co., 
2 Johns. Ch. 371; People v. Utica Ins, 
Co., 15 Johns. 358; Atty.-Gen. v. Tudor 
Ice Co., 104 Mass. 239, 241. 

The statute of Illinois seems there- 


fore to be valid and constitutional, as 
applied to such corporations, whether 
they be foreign or domestic corpora- 
tions. As the vast bulk of the 
industries of mining and manufactur- 
ing is transacted not by individuals 
but by corporations, whose charters 
do not empower them to keep truck 
stores, the decision is of somewhat 
limited application. 

These same objections apply to the 
case of Millett o. People, 117 Ill. 294, 
in which it was held that a statute 
which prohibited owners of coal mines 
from making certain contracts with 
their employes which other employ- 
ers of labor were allowed to make. 
was contrary to due powers of law. 

1 61 Fed. Rep. 529. 

2 134 U. S. 418. 

8 See Budd v. New York, 143 U. 8S. 
517 at 545. 

4143 U. S. 339 at 344. 
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ployed, though founded on contract, is, like the relation of hus- 
band and wife, a status, in which the public has an interest, and 
is therefore subject to a certain amount of legislative control. 
The public, as consumers, have an interest in the harmonious 
workings of the parties to this relation or sfatus. It is one with- 
out which there would be neither civilization or progress. The 
constant and wide-spread strikes and lockouts which occur under 
the present plan of non-intervention by the State are highly 
detrimental to the public interests. They are an unceasing 
menace and interruption to lawful trade, commerce, business and 
production of all kinds. 

In Maynard v. Hill, in which it was held that the legislature 
has the power to grant divorces unless restrained by express con- 
stitutional provision, the court, by Mr. Justice Field, says, refer- 
ring to the legislature: ‘* Every subject of interest to the 
community has come under its direction. It has not merely 
prescribed rules for future conduct, but has legalized past acts, 
corrected defects in proceedings, and determined the status, 
conditions and relations of parties in the future.’’? 


ConcLusion. 


The logic of events renders it probable that some State tri- 
bunal will soon be established with larger powers than are now 
possessed by boards of arbitration, whose jurisdiction depends 
upon the consent of both sides to a labor dispute, and which 
have no power to enforce their decisions. ‘The most ancient 
English courts of justice were also crippled by the same want of 
power in dealing with legal disputes; they were merely courts of 
arbitration; but the progress of civilization finally rendered it 
necessary to give the courts jurisdiction upon the request of 
one side, with power to enforce their decisions. The same 
principle should now be applied to labor courts, so as to 
give them jurisdiction upon the request of a certain num- 
ber of either side to a labor dispute, and with power to en- 
foree their decisions. They should have the power upon 


1125 U.S. 190. § See Sir Henry S. Maine’s “ Early 
* Page 205. Law and Customs,” pp. 170-172. 
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such request to fix a minimum rate of wages, below which the 
parties should not be allowed to go by contract, and to fix the 
maximum hours of work per day, beyond which the parties 
should be prohibited from going; but they should not have the 
power to compel wage-earners to work for any particular 
employer, nor to fix any maximum rate of wages, or minimum 
hours of work per day. 


Conrap Reno. 
Boston, JULY, 1892. 
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IN PRESENCE OF A TESTATOR. 


From the first enactment of the statute of frauds down to 
the present day, the witnesses to a will have been commonly 
required by legislation to sign or subscribe their names ‘ in 
presence of ’’ the testator. English and American codes well 
harmonize in this respect, though they seldom declare explicitly 
that the witnesses shall sign in the presence of one another. The 
object of such a requirement appears to have been that the testa- 
tor should have clear assurance that the instrument subscribed 
was his own identical will and nothing else. But while that idea 
was kept steadily in view, the courts soon found themselves con- 
fronted by controversies which involved the ‘‘ presence of ’’ a 
testator in the single sense of his visible presence, apart from all 
other attendant circumstances of cognizance on his part of his 
witnesses’ subscription. Hence, in the laudable desire to uphold 
the policy of the legislature, on the one hand, and, on the other, 
to permit wills which had been honestly executed to stand, the 
English judiciary presently led off in aseries or precedents whose 
practical effect has been to establish in probate law a curious 
theory of constructive presence. Traced down from Charles II. 
to Victoria, the restrictions of this doctrine run very closely; so 
that seeing, on the testator’s part, comes to mean, at length, in 
many cases scarcely more than the opportunity to see the wit- 
nesses as they sign. Thus it has been held a good subscription 
under the statute where the maker of the will sat outside the 
house in his carriage, or remained in one room while his wit- 
nesses subscribed in some remote apartment, with a lobby and a 
broken glass window intervening; for in such instances the wit- 
nesses were within the testator’s range of vision, and if he did not 
really see them, he might at least have done so. But, on the 
other hand, the will has been treated as insufficiently subscribed 
where the witnesses, although in an adjoining hall, were hidden 


from the testator’s possible view by a flight of stairs. One will 
VOL. XXVI. 55 
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has been refused probate because the testator lay helplessly jn 
bed with the curtains down, while another has been admitted 
because the testator was strong enough to have pushed the cur. 
tains aside and seen the subscription, had he chosen to do so, 
though in neither case did he probably see the will signed by the 
witnesses.? 

Our American tribunals have long swelled approvingly this 
array of precedents; and strangely enough, on each side of the 
ocean the controversy has turned almost invariably upon a testa- 
tor’s visible cognizance, actual or constructive, while the pen was 
in motion; judicial scrutiny seeming to end at the moment when 
the witnesses have finished signing. But is this wholly reasona- 
ble? May not other circumstances of verification establish full 
cognizance by the testator, as well as contiguity on his part to 
the act of execution? In a Virginia case,’ many years ago, a 
sensible construction was applied, which fortunately bore fruit 
in two recent American decisions, which we shall now consider; 
decisions whose influence, we venture to hope, will remove the 
doctrine of the testator’s statutory presence from the rut into 
which it was sinking. The former is a Massachusetts, the latter 
a Michigan case. In each of them the facts were appropriate to 
a broader view of this subject, and the opinion pronounced was 
strong and suggestive. 

In the Massachusetts case a will and codicils were sustained 
which a testator made whose sight was really unimpaired, 
but who had long been compelled, by reason of physical injury, 
to lie on his bed in a peculiar posture, looking straight upwards. 
Subscription by the witnesses took place within his natural range 


of vision, but not, of course, where he could have actually — 


seen it, since he was unable to turn his head. But, for all this, 
he heard and understood all that went on near him, and after 
the will had been executed fully, he took the document in his 
hands, read the names of his witnesses and expressed his satis- 
faction of what had been done. Here, as the reader will observe, 


1 See cases, passim, in Schouler general weight, because decided bya 
Wills, §§ 340-342. court of only three judges, one of 

2 Sturdivant v. Birchett, 10 Gratt. whom published his dissenting opinion 
67 (1853). This decision carries less at length. 
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the maker of the will was incapacitated very much like a blind 
man, and he took such cognizance of the execution by the wit- 
nesses as circumstances would fairly admit. One cannot deny 
that blind persons may dispose by testament. The will and 
codicils were admitted to probate as they certainly should have 
been; for everything had been fairly done, and no fraud or im- 
position had been practiced upon the testator, but quite the 
reverse.! 

The Michigan case followed in 1890. Here was applied still 
more boldly the principle of cognizance as part of the res geste 
of execution, after the signatures have been made. In this 
instance the will presented for probate was that of a woman who 
had been an invalid for many years, and who was confined to her 
bed and unable to move, when her will was executed. The wit- 
nesses wrote their names at a table which stood in the room 
adjoining her little chamber and close to the door. Although 
this table was near her bed, it was so placed that she could not, 
while reclining, have seen it nor any one sitting at it to write. 
And yet the instrument had been carefully drawn up to express 
her final wishes; she had full knowledge of every step attending 
the formal execution of the paper; there was not the slightest 
suspicion of fraud in the entire transaction. Modesty, perhaps, 
not less than personal convenience, induced the draftsman and 
the witnesses to step into the other and larger room after the 
sick woman’s mark had first been placed upon the paper. The 
witnesses were female friends of the testatrix. The draftsman, 
her trusted adviser, read the will over to her very carefully and 
received her expressed approval in the first place; next, after the 
witnesses had signed their names, he stepped back to the cham- 
ber with them and read the will to the sick woman a second 
time, asking if it suited her; she said it was all right and just 
what she had intended. He then showed her the names of the 
witnesses and read them to her, asking them, in her presence, if 
they had signed; they (or at least one of the two) answered that 
they had both signed. The door from the chamber had stood con- 
stantly open in the meantime, and the bed was not twelve feet 


1 Riggs v. Riggs, 135 Mass.- 238. 
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from the table where the signatures were penned. Would it not 
have been cruel injustice to the beneficiaries under such a will, to 
set it aside in such a case, for the sake of consistency with the 
old rule requiring a visible presence? The court held, as was far 
more just, that the will could properly be allowed; for, aside 
from the question whether ocular presence rather than conscious 
contiguity, was essential at the moment of subscription — the 
facts here showed that the testatrix had taken a distinct cog. 
nizance of the witnesses’ signatures upon the identical paper 
immediately after its execution.! 

In both of these cases, the decision of the State was righteous 
and sensible, and a will bona fide in all respects, was rescued from 
failure on technical grounds.- The policy of the statute of 
frauds was fully sustained, in spirit if not in the scrupulous 
letter. We trust, therefore, to see the principle well established 
in due time, in the law of wills, that signature by the witnesses 
‘* in presence of ’’ a testator is fulfilled, under appropriate circum- 
stances, wherever the testator, at the time of execution and in 
their presence, takes full cognizance of the act of signing and 
repels all danger of fraud by applying his other bodily senses to 
that act, as he may find convenient, if not his eyes, or by any 
clear recognition of the instrument as authentic and testamentary, 
just after his witnesses have signed it, and within the attendant 
circumstances. How easily might it not happen that a testator, in 
full vigor of health, was called to the door while his witnesses 
were using the pen after him, and yet returned at once and 
before the latter or last of them rose from the table, and then 
took up the paper and by act and words authenticated the instru- 
ment at once as his last will. Such controversies, however, 
showing the present uncertainty of our law, may serve as a 
caution to lawyers and draftsmen who supervise such business. 

They should scrutinize the details of the testamentary execu- 
tion throughout, and not be overscrupulous about watching the 
testator’s movements and posture while his witnesses are signing, 
especially when the scene is laid in a sick chamber. 

James SCHOULER. 

Boston. 


1 Cook v. Winchester, 81 Mich. 581. 
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Hanpiey v. Stutz, 139 U. S. 417. 
Oorecum Gotp Mintne Company or v. Roper, [1892] A. C. 
125, H. L. 


The recent affirmance by the law lords of the House of Lords 
of the doctrine that a subscriber to the shares of a corporation 
is liable for the last penny of the unpaid portion of his shares, is 
in such striking contrast to the recent decision of the United 
States Supreme Court in Handley v. Stutz, as to be worthy of 
special examination. The decision is also notable as being the first 
distinct utterance of the English court of last resort on a question 
which, although pronounced on by the Court of Appeal, was 
still regarded as debatable. It may therefore be justly classed 
as a ‘‘ leading case ’’ on a very important question of the law of 
private corporations. 

The case is that of The Ooregum Gold Mining Company of 
India v. Roper, and is reported in [1892] A. C. 125, H. L. 

The facts were these. The Ooregum Gold Mining Company, 
being on the verge of bankruptcy, held a general meeting of 
the stockholders at which it was voted to issue 120,000 prefer- 
ence shares, at £1 each, to be sold and issued as fully paid up 
for 5s. per share. At that time the ordinary shares were worth 
but 2s. 6d. per share. In pursuance of this resolution upwards 
of 100,000 preference shares were sold at 5s. per share, and the 
transaction duly registered in accordance with the statute. The 
capital so raised tided the company over its difficulties, and, by 
the fortunate discovery of rich gold deposits, it became so 
prosperous that its ordinary shares sold for 40s. in the market. 

Some four years after these preference shares were issued, 
Roper purchased on the stock exchange some of the ordinary 
shares of the company. Soon after he brought an action against 
the company, and one Wallroth (as an original allottee of pref- 
erence shares and trustee for the others) to have the issue of 
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preference shares at 15s. discount declared ultra vires, and to 
compel the holders of such shares to pay into the company the 
15s, per share remaining unpaid. As a more special ground of 
relief he alleged that certain debentures issued by the company 
were made a charge on all its property, whereas, if these pref- 
erence shares were fully paid, the sum so realized would cover 
the debentures, and extinguish the general liability of the 
company. 

When this case reached the House of Lords on appeal, it wag 
a case of first impression so far as that court was concerned, 
The Court of Appeal had, it is true, decided the question 
in 1888, in the case of the Almada and Tirito Company; 
but that decision could not control the court of last resort, and 
was in this case to be either approved or disapproved. 

The question involved was precisely the same question 
as was involved in Handley v. Stulz.2 That question, as stated 
by one of the law lords, was, ‘* whether it is or is not 
competent for a company limited by shares to issue shares at a 
discount so as to relieve persons taking shares so issued from 
liability to pay up their amount in full. It was suggested that 
different considerations might apply to shares in the capital with 
which a company is originally registered and shares in additional 
capital created afterwards.’’ The question as stated by Mr. 
Justice Brown, in Handley .v. Stutz, was, ‘* whether an active 
corporation, or as it is called in some cases, a ‘ going concern,” 
finding its original capital impaired by loss or misfortune, may 
not, for the purpose of recuperating itself and providing new 
conditions for the successful prosecution of its business, issue 
new stock, put it upon the market and sell it for the best price 
that can be obtained.”’ 

In Handley v. Stutz the Supreme Court also declares the’ 
question to be a new one, and that the court is, consequently, 
‘* not embarrassed by any previous decision on the point.” 

We have, therefore, these two cases, involving practically the 
same question, each decided in the court of last resort, each 
declared to be (with what show of reason in the case of the 


1 38 Ch. D. 415. 


2 189 U. 8. 417. 
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American court need not be considered) without precedent, and 
each of the very highest importance to the commercial world. 
The decision in Handley v. Stutz is well known to the profes- 
sion and has provoked more discussion in professional circles 
than any other decision of the Supreme Court in recent years. 
That decision is, in effect, that a corporation may, when it is 
necessary or desirable to increase its capital stock, sell the new 
stock for what it can get, and that the purchasers are not liable 
either to the corporation or to creditors for the difference 
between the amount paid by them for their shares and the par 
value of the shares. 

The decision in Ooregum Gold Mining Company of India v. 
Roper, is precisely the opposite. The House of Lords expressly 
holds that where a corporation puts its new stock on the market 
and sells it for the best price it can get, — in this case for double 
what the old stock was selling for, — the purchasers are liable for 
the difference between what they paid and the par value of the 
stock, not only to the creditors of the corporation, but also to 
the corporation itself. In the opinion read by the Lord Chan- 
cellor (Lord Halsbury), he says: — 

‘Tt may be that such limitations on the power of the company 
to manage its own affairs may occasionally be inconvenient, and 
prevent its obtaining money for the purposes of its trading on 
terms so favorable as it could do if it were more free to act. 
But, speaking for myself, I recognize the wisdom of enforcing 
on a company the disclosure of what its real capital is and not 
permitting a statement of its affairs to be such as may mislead 
and deceive those who are either about to become its shareholders 
or about to give it credit. 

“I think, with Fry, L. J., in the Almada and Tirito Com- 
pany’s Case, that the question which your Lordships have to 
solve is one which may be answered by reference to an inquiry : 
What is the nature of an agreement to take a share in a limited 
company? And that question may be answered by saying, that it 
isan agreement to become liable to pay to the company the 
amount for which the share has been created. That agreement 
is one which the company itself has no authority to alter or 
qualify, and I am therefore of opinion that * * * the 
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company were prohibited by law, upon the principle laid down jn 
Ashbury Company vy. Riche from doing that which is com. 
pendiously described as issuing shares at a discount.”’ 

It is true that the decision in this case turned upon the den 
in the Companies Acts of 1862 and 1867 limiting the liability of 
members to the amount unpaid on their eoee but as those 
clauses merely enact a principle, which has always been recog. 
nized and enforced by the American courts ever since the cases 
of Wood v. Dummer, 3 Mason 308, and Sawyer v. Hoag, 11 
Wall. 610, the case has precisely the same force as if the 
statutory provision were, as with us, embodied in judicial rules, 
The real point in issue in both the English and American cases 
was whether the rule should be extended to new issues of stock 
put upon the market by a company already organized. 

The only dissent from the decision of the House of Lords in 
this case was by Lord Herschell, who, while assenting to the 
general doctrine announced by the court, thought it ought to be 
applied only in a ‘‘ winding-up”’ of the affairs of the company, 
‘*and then only so far as necesssary for the discharge of the 
obligations of the company and the costs of the winding-up.” 
His argument upon this point would probably commend itself to 
the profession in this country, and is certainly in accordance 
with the doctrine of the American courts previous to Handley v. 
Stutz. Indeed, had Handley v. Stutz not been decided some 
year and a half before Ooregum Gold Mining Company of India 
v. Roper, the American lawyer who chanced to read the latter 
case in the English reports would undoubtedly have said that 
Lord Herschell’s opinion was in entire accord with the American 
doctrine. It is founded in reason, in justice, and in commercial 
convenience. It enables a corporation to make such contracts 
with its own members as may best subserve the interests of the 
parties concerned, while it protects the public generally, and 
creditors specifically, against injuries resulting to them from 
such contracts. It avoids the stringency of the English rule on 
the one side and the looseness of the new American rule on the 
other. It marks, so to speak, the point of rest of the pendulum 
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between the extremes of judicial decisions. Medium tenuere 
beati. 

Prophecy is a thankless office, and has even been a dangerous 
one. But I venture to add, that if the uneasiness of the legal 
mind at the decision in Handley v. Stutz means anything it 
means that the reason and conscience of the profession have 
been shocked at the doctrine in that case and will not again be 
at rest until the earlier doctrine, and the doctrine in Ooregum 
Gold Mining Company of India v. Roper, as limited by Lord 
Herschell, is firmly re-established. 


Ernest Witson Horrcor. 
NORTHWESTERN UNIVERSITY Law SCHOOL, CuHIcaGo. 
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NOTES. 


DEAFNESS AS A QUALIFICATION FOR JURY SERvICE.— The Law Journal 
(London) tells of a case at Old Bailey where a jury returned a verdict 
of guilty of murder against a prisoner. In rendering the verdict the 
foreman stated that two of the members of the jury were stone-deaf and 
had not heard the evidence, but that it had been explained to them by 
the others. The judge discharged the jury and ordered the case to be 
tried again. This juryman has evidently committed the serious mis- 
take of being born in the wrong country. There are many States in the 
American Union where he would enjoy constant and remunerative em- 
ployment as a juror in criminal cases, as it would be easy for him to 
prove that he had not heard anything of the case, and therefore in all 
probability could not have formed an opinion on the subject. If he 
could also cultivate total blindness, as a protection against the news- 
paper as a source of knowledge and prejudice, he could be assured ofa 
comfortable support through life as a professional juror in such States, 


NewspaPer ATTACKS UPON JupGEs.— A double-leaded editorial in the 
Chicago Legal Adviser, three columns in length, opens with the follow- 
ing paragraph :— 


The weary old shadow of Storey’s ex-newspaper now sells itself for a cent. 
The price includes its alleged editor; and yet, is more than the goods are worth. 
Literary wares stamped with venality, falsehood, personal viciousness, are 
worthless, and the gray-haired amateur editor that attacks the personal char- 


acter of a respectable judge in vicious and lying diatribes at a cent apiece, isa 
very dirty old dog. 


The judge assailed by the Chicago Times, and defended by the Legal 
Adviser, is Judge Elliott Anthony, who has long been a judge of nisi 
prius in Chicago, and who is one of the most fearless, independent, 
learned and capable judges in the whole country. He is a man of 
thought, of large culture and large caliber who would adorn the bench 
of any English-speaking country. He was a candidate for re-election, 
and we assume that the animus of the attack upon him had some connec- 
tion with that fact. It may be said to the honor of American secular 
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ism that while there is a disposition to scan closely the characters 
of candidates for public offices, yet in the cases of judicial candidates, 
if the candidate has been a judge and has done his duty fairly well, 
there is a general disposition on the part of the press to say ‘‘ hands 
off,’ and not to attempt to besmirch his character. Very few 
exceptions to this statement have come under our notice. While the 
language employed by the Legal Adviser is very severe, yet one who 
knows the general character of Judge Anthony will feel like concurring 
init. He ought to have been on the Supreme Bench of Illinois long 


ago. 


Jupce BLopeerr. — Honorable Henry W. Blodgett, judge of the dis- 
trict court of the United States for the Northern District of Illinois, 
recently resigned his office, in consequence of having been appointed 
by the President as counsel for the government in the Behring Sea 
arbitration. Another motive for his resignation was, as expressed by 
himself, ‘*‘ to make way for younger blood,’’ and he added: ‘‘ The work 
is increasing every year, and to keep the mill grinding requires a great 
amount of energy, which a younger man can better supply.’’ Itis a 
pity that there are not more Federal judges who, when advanced in 
years, are able to see the propriety of retiring from the bench and 
making way for men of younger blood and more energy. One of the 
greatest evils of that bench is the fact that many of the old and worn- 
out judges who occupy seats upon it, stick to their seats until the last 
whack of the hammer. There ought to be a statute for the compulsory 
retirement of judges at a certain age. It would work injuriously in 
some cases, but as a general rule it is just as important to retire judges 
at a certain age as to retire military officers. Judge Blodgett was one 
of the few judges who did not remain in office too long. He was 
appointed by President Grant in 1870 and had consequently held office 
for twenty-two years, and had passed the mile-post of three score years 
and ten; but he might have held on longer without serious dissatisfac- 
tion on the part of the bar. He is a high-minded, honorable lawyer 
and he was an exceedingly good judge. 


AProposep DeparTMENT oF Roaps.—Mr. Albert A. Pope! has taken up 
the subject of ‘* good roads,”’ with acommendable enthusiasm. Possibly 
the attention of Mr. Pope has been drawn to the wretched state of 
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our country roads from the fact that he is a manufacturer of bicycleg,! 
Let us give him credit, however, for being entirely disinterested in 
his effort to reform through general action the wretched system of 
roads which disgraces our country in the estimation of every foreign 
traveler and which makes us a by-word andareproach. Mr. Pope is 
not apparently a constitutional lawyer, and he does not seem to see the 
difficulty of bringing this matter within the control of the general goy- 
ernment. He has sent us a blank form of petition to the Senate and 
House of Representatives, asking for the establishment of a Road De 
partment, similar to the Agricultural Department. We assume that he 
intends that this road department shall be an administrative depart- 
ment of the general government of the United States, although 
his petition does not say so. His petition is simply a request ‘* that 
there be founded in the city of Washington in the District of Columbia, a 
Road Department, similar to the Agricultural Department, for the pur- 
pose of promoting knowledge inthe art of constructing and maintaining 
roads ;’’ and the petition further asks that ‘‘in such department pro- 
vision be made for teaching students so that they may become skilled 
road engineers.’’ The petition further pleads that ‘‘ in connection with 
this Road Department * * * there be established a permanent exhi- 
bit in which shall be shown sections of roads illustrating various methods 
of construction and also the best road materials and machinery.” 
We may shrewdly suspect that the Columbia bicycle, manufactured 
by the Pope Manufacturing Company, of Boston, is ‘‘ the best road 
material and machinery.’’ Noone can have the least possible objection 
to the establishment in the District of Columbia of a Road Department. 
If that district has not already some sort of road department it is very 
poorly equipped as a national municipal corporation. Also we agree 
that the more knowledge of the art of constructing and maintaining 
roads which can be promoted in that small section,— anciently of ten 
miles square, but now less,—the better for the inhabitants thereof; 
and, further, that if that district succeeds in building a series of good 
and well metalled roads, that system may spread by mere imitation into 


the adjacent communities of Virginia, Maryland and Pennsylvania, and 


thence radiate throughout the whole Union. Mr. Pope should have 
employed a lawyer, or at least a justice of the peace, to draw his peti- 
tion, and it should have been —if that is really his meaning, — a peti- 
tion for the establishment of a department of public highways, as one of 
the executive departments of the government of the United States, the 
head of which department shall be a cabinet officer. When the proposal 
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assumes that definite form, the question will then arise, from what 
source of power the general government can derive a jurisdiction over 
the subject of country roads. Does Mr. Pope remember that once 
upon a time a President by the name of Jackson vetoed a bill called the 
National Road bill, on the ground that Congress had no power to enter 
upon a system of internal improvements, but that such improvements 
belonged to the States exclusively? Congress has the power to regulate 
interstate commerce; but since the establishment of the railroad, the 
country road has assumed so small a part in the transaction of inter- 
state commerce that the jurisdiction of Congress on this footing over the 
country road must be very limited indeed, — almost infinitesimal. Mr. 
Pope should take the bull by the horns and insist upon a constitutional 
amendment clothing Congress, and through it the general government of 
the United States, with full power and jurisdiction over the subject of 
roads. When he gets such an amendment adopted by the legislatures 
of three fourths of the States, then he will be in a position to ask ‘‘ the 
Honorable Senate and House of Representatives in Congress assembled ”’ 
to do something in the way of establishing a department of roads. 
For the present Mr. Pope seems to be an enthusiastic gentleman who 
has no definite information as to the boundaries between the powers 
of our general government and the powers residing in our State gov- 
ernments. 


Ditton on Mownicrpat Corporations. — The following interesting 
account of the production of this work we extract from a recent num- 
ber of the Davenport (Iowa) Democrat: — 


“The board of directors of the James Grant Law Library association held a 
meeting Tuesday, with Vice-President Sharon in the chair. The following let- 
ter, addressed to Charles Whitaker, president of the association, was read: — 

‘Dear Sir—It will give me pleasure to have the James Grant Law Library 
association of Davenport, of which you are the president, accept a copy of the 
last edition of my work on Municipal Corporations, which accompanies this 
letter. I send it to mark my satisfaction that this library is not to be dispersed, 
but is to remain permanently for the use of the lawyers and courts in the city 
where it has been for more than half a century, where I was admitted to the bar, 
and where I resided for forty years. I avail myself of this occasion to record the 
fact that in this library alone were toilsomely gathered, in the intervals of ju- 
dicial labors for nearly nine years, the raw material from which these comment- 
aries were elaborated. The finished product, dedicated to the most illustrious 
judge which Iowa has produced, but whose fame belongs to the nation, may 
here, at least, among the volumes from which it drew all that rendered it 
possible and all that gives it any value, fittingly find a place. 

‘Very sincerely yours, 
‘Joun F. DILion.’ 
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‘ The board fully appreciates the spirit which suggested Judge Dillon’s letter, 
and, expressive of the feelings of its members, the following resolution was 
unanimously adopted: — 

That the secretary is instructed to convey to Judge Dillon the thanks of the 
James Grant Law Library association for his generous gift of the copy of the 
fourth edition of his valuable work on Municipal Corporations, and our appre- 
ciation of his kind expressions for the association and the library which it con. 


trols, and are glad to add to its shelves these volumes of the greatest law work 
of the age.” 


The dedication is to Mr. Justice Miller. The reference to “ 
shadows of our lives,’’ was sadly prophetic, as Mr. Justice Miller died 


within a short time after the appearance of the last edition. The text 


of the dedication is as follows: — ; 


‘* To the Honorable Samuel F. Miller LL.D., Associate Justice of the Supreme 
Court of the United States: 

“Your acknowledged mastery of the subject to which this work relates, 
makes it fitting, your established and permanent rank in our juridical constitu- 
tional history as a great and illustrious judge, makes it an honor, and our long 
and unbroken friendship makes it a renewed personal pleasure, albeit the even- 
ing shadows of our lives fall upon the page, to re-inscribe to you with unaltered 
regard and veneration this revised edition of a work which, more than eighteen 
years ago, was originally dedicated to you.” 


It is commonly said that legal authorship is not remunerative. It has 
not proved so in this case. Notwithstanding the loss of royalty for 
several years owing to the surreptitious stereotyping of the book and the 
bankruptcy of its publisher, we have seen it stated that this work has 


yielded the learned author up to a recent date nearly forty thousand 
dollars. 


PowER UNDER THE DoctRINE OF THE GRANGER Cases. — 
The Harvard Law Review, in a recent number, makes the following 
observations upon the late decision of the Supreme Court of the 
United States, re-affirming the doctrine of the Granger cases : — 


The Supreme Court of the United States has again affirmed the doctrine of 
the Granger cases. The actual decision! is that a law of New York prescribing 
a maximum rate of charges for grain elevators inthe city of Buffalo is valid. 
The case is, indeed, almost an exact repetition of Munn vy. Iilinois,? and, as in 
that case, there is a strong dissent denying the general right of the legislature 
to regulate a purely private business, though “ clothed with a public interest.” 

There is only one respect in which the case really adds anything to what 
has gone before, and that is the interpretation which Mr. Justice Blatchford, 


1 Budd v. State of New York, 12 Sup. Ct. Rep. 648. 2 94 U.S. 113. 
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writing the opinion of the court, puts upon the decision of the case of Chicago, 
ec., R. Co. v. Minnesota! He says, speaking of that case: “‘ That was a 
very different case from the one under the statute of New York in question here; 
for in this instance the rate of charges is fixed directly by the legislature 
* * * What was said in the opinion in 134 U. S. as to the question of the 
reasonableness of the rate of charge being one for judicial investigation, had no 
reference to a case where the rates are prescribed directly by the legislature.” It 
isevident from this language that the learned justice considers that the case of 
Chicago, etc., R. Co. v. Minnesota decided merely that the legislature could not 
authorize a commission to settle finally maximum rates for railroad charges 
which should not be examinable in the courts on the point of reasonableness, 
and that it did not decide that the legislature itself had not the power so to 
establish rates. With all due deference, it is difficult to see how this explana- 
tion is arrived at. Theré was certainly in that case an attempt by the legisla- 
ture — at least that was the interpretation put upon the statute by the State court, 
andadopted by the Supreme Court — to clothe the commission with absolute power 
finally and conclusively to establish railroad rates. If the legislature itself 
possessed such power, and could delegate it to a commission, it seems difficult 
tosay that it did not do so. And as there was no intimation in the decision of 
the case that anything turned on the power to delegate, — which seemed to have 
been admitted, — the conclusion seems irresistible that the court must have held 
that the legislature did not itself have this final power over rates which it 
could delegate. And this, without question, was what the minority of the 
court thought the decision to be. This point, however, the court in the present 
case intimates to be still open; for the opinion says: ‘‘ In the cases before us 
the records do not show that the charges fixed by the statute are unreasonable, 
or that property has been taken without due process of law, or that there has 
been any denial of the equal protection of the laws, even if under any circum- 
stances we could determine that the maximum rate fixed by the legislature was 
unreasonable.”? 

Judge Blatchford also adverts to the fact that in the Minnesota case, the act 
of the legislature was passed under a constitution “ which provided that all 
¢rporations, being common carriers, shall be bound to carry on ‘equal and 
reasonable terms.’”’ It would seem that this circumstance was immaterial. In 
the absence of such constitutional provision, it is conceded that the legislature 
has power to regulate railroad charges, under its general police power. Now, 
all regulations made in the exercise of this legislative power are subject to the 
restriction that they be reasonable and proper for the purpose in view. Courts 
have frequently pronounced such laws invalid upon the sole ground that they 
were unreasonable.? And there would seem to be no reason why a law estab- 
lishing railroad rates should not be subject to the same test as any other police 
regulation. Indeed, there can hardly be any branch of legislation which requires 
such close scrutiny from the courts on the score of reasonableness. Of course 
itis not meant by this that the court is to determine upon the validity of such 
law according to its own notion of what is reasonable. It was determined by 
the Granger cases that it is primarily for the legislature to say what rates shall 


1184 U. S. 418. 2 See Toledo Co. v. Jacksonville, 67 
Ill. 87; Ohio Co. v. Lackey, 78 Ill. 55. 
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be reasonable, and the court has no right nor power to substitute its own opin- 
ion for that of the Legislature. But the court has the right and duty here, as 
in all other cases of police regulations, to examine the determination of the 
legislature and to declare it invalid, if it goes beyond the limits of rationality, 
When it was held that the legislature had the power to establish reasonable 
rates for railroad charges, it did not follow that it had power to fix any rate jt 
pleased, reasonable or beyond the bounds ofreason. And the question whether 
or not the legislature had exceeded its power still remained for the court, It 
was supposed heretofore that the Minnesota case had established this 


point. But the dictum in Budd v. State of New York, quoted above, at least 
throws doubt upon the subject. 


Drvorce sy Contract.— The Law Times (Winnepeg) contains the 
following: ‘‘ Novelists are often accused of founding their tales on 
improbable and fantastic plots. We believe they can plead ‘not 
guilty’ to the charge. If we are asked our reasons, we reply, read the 
following plain statement of facts and then confess that you have to 
admit the possibility of the wildest conceits. A year ago a farmerresid- 
ing at Rathwell, in this province, became tired of communing in the 
solitude of the treeless prairies with the gophers, the mosquitoes and the 
early frosts, and concluded to get a wife to chop wood, stand off ma- 
chine agents, scare away tramps, perform statute labor and attend to 
other light ‘ chores’ incidental to life in a new country. Through the 
seductive influence of a matrimonial agent he, after an exchange of 
photographs, found a damsel from London, Ontario, willing to throw in 
her lot with his, and they were duly married in this city on the 24th 
July last. Whether the lady. proved equal to the little domestic duties 
above enumerated we do not know, but certain it is that owing to the 
kindly intervention of a gay Lothario in the person of the partner of the 
aforesaid ‘ granger,’ one Frederick Dale, the social relations of the 
triumvirate became slightly mixed, and at a solemn conference which 
was held between the interested parties, it became apparent that the 
‘lord of the manor’ was regarded rather in the light of an obstacle 
than a husband. He proved to be very accommodating, however, and 
it was resolved to annul the first marriage by simply restoring the wed- 
ding ring to the hu sband and burning the marriage certificate, which was 
immediately done. After this divorce a mensa et thoro, the foreclosed 
partner of her joys bestowed the blushing bride upon the devoted farm 
hand, who, we are glad to say, even in the midst of these very trying 
and agitating circumstances, yet retained sufficient presence of mind to 
buy back the wedding ring (at a big discount doubtless) from the prior 
owner of the legal estate, who evidently heartily appreciated this deli- 
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cate attention in relieving him of ‘ dead stock,’ for he gaily drove the 
bridal party down to the station where they took the train for Winnipeg. 
Saying nothing about the slight irregularity of these proceedings, they 
went as spinster and bachelor before an unsuspecting minister of the 
gospel, who proceeded to make the bridegroom a husband and the bride 
awife de novo. To cut a long story short, the lynx-eyed minions of the 
law, with a most shameful lack of sentiment, swooped down on the 
turtle-doves and hauled the much-married lady before a magistrate who 
sent her up for trial to the Queen’s Bench. The lovers, however, suc- 
ceeded in convincing the crown prosecutor that they had acted in per- 
fect good faith and in entire ignorance of the law however, incredible 
it may appear in these jin de siecle times ; and as it proved that the un- 
happy woman was about to become a mother, the Hon. Mr. Justice 
Bain, before whom the matter was tried on the 13th instant, ordered 
that she should be liberated to come up for sentence when called on.’’ 


Wiiu1am Spencer Lapp.— At the last meeting of the Grafton & 
Coos Bar Association (N. H.), Hon. Henry Kingham, LL.D., of 
Littleton, delivered an eloquent and appreciative memorial address 
upon the life and character of the late Hon. William Spencer Ladd, 
formerly a justice of the Supreme Court of New Hampshire. It seems 
that Judge Ladd enjoyed the distinction of being legislated out of of- 
fice as a judge of the Supreme Court of that State. He was appointed 
to that office in 1870, and held the office until the court went out of 
existence, and a new court was created by a legislative enactment in 
1874, when he was appointed one of the justices of the new court. He 
filled that position for two years, and until the new court was in its turn 
abolished and gave place to another court. He was then refused a 
reappointment. Concerning this refusal, Mr. Bingham says: — 


“The unjust dismissal of a man like Judge Ladd from an office that he has 
filled with such personal sacrifice, with great ability, with honor to himself and 
usefulness to the public, may give him some slight twinges of unpleasantness, 
in view of the gross ingratitude of such treatment, but there must be ample 
compensation in the relief given him by such a dismissal. He is excused from 
the burdens of official life without any fault or shirking on his part. Thence- 
forth he can pursue happiness in his own way and do good untrammeled by the 
imperious obligations of official duty. The poor, cheap demagogues, that by 
partisan pretexts instigate the people to dimiss an able judge of well-tried 
purity and uprightness, and substitute in his place somebody as poor and cheap 
as themselves, deserve and will receive the execrations and contempt of all 
coming time.’’ 

VOL. XXVI. 56 
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Tue Worvp’s Concress Avuxitiary. — Below we print for the infor- 
mation of our readers the programme of the World’s Congress Auxiliary 
of the World’s Columbian Exposition of 1893, relating to the division 
of jurisprudence and law reform in the department of government. Dr; 
Rogers is actively engaged in promoting the success of this division of 
the Congress, and he has already secured the assent of several distin- 
guished lawyers to read papers before the division. 


NOT THINGS, BUT MEN. 
President, CHARLES C. BONNEY. Treasurer, LYMAN J. GaGE. 
Vice-President, THomas B. Bryan. Secretary, BenJ. BUTTERWORTH. 
THE WORLD’S CONGRESS AUXILIARY 


OF THE WORLD'S COLUMBIAN EXPOSITION 
OF 1893. 


DEPARTMENT OF GOVERNMENT. 
GENERAL DIVISION OF JURISPRUDENCE AND LAW REFORM. 


PRELIMINARY ADDRESS OF THE GENERAL COMMITTEE OF THE WORLD’S CONGRESS 
AUXILIARY ON JURISPRUDENCE AND LAW REFORM. 


HENRY WADE ROGERS, LL.D., Chairman. HENRY W. BLODGETT, LL.D., Vice-Chairman. 


A due administration of the law is the 
only security of our social and civil rights. 
CHIEF JUSTICE PARSONS. 


The science of jurisprudence is the pride 
of the human intellect. A science which 
with all its defects, redundances and errors, 
Justice, civil justice, is, after all, the 18 the collected reason of ages, combining 
permanent interest of all men, the only the principles of eternal justice, with the 
security of all commonwealths. infinite variety of human concerns. 

Sin JAMES MACKINTOSH. EDMUND BURKE. 


To the Law Officers of the Governments, the Judges of the Courts of Justice, the 
Practicing Lawyers, the Legal Authors, the Law Teachers and the Legislators 
of all countries: 

The World’s Columbian exposition, to be held in Chicago in 1893, is intended 
to illustrate the varied progress of mankind. But the world’s progress in civ- 
lization is not measured simply by the material products of human activity. 
The civilization of a people is dependent on the culture to which they have 
attained, the degree in which their intellectual and moral faculties have been 
developed. To know what degree of civilization has been reached, we must 
know what results have been achieved in science, literature, government, 
jurisprudence, religion, and the other departments of intellectual action. It is, 
therefore, necessary to supplement the primary work of the Columbian Exposi- 
tion by providing for a proper presentation of the intellectual and moral 
progress of mankind. That such a presentation may be made, the World’s 
Congress Auxiliary of the World’s Columbian Exposition has been established. 

This Auxiliary is organized under the authority of the Columbian Exposition, 
and has been approved by the Government of the United States, which has 
forwarded its announcements to foreign governments through the Department 


‘ of St 
State 
of th 
of de 
Th 
Worl 
vario 
pendi 
latest 
appre 
publi 
To 
Divis 
a sep: 
The 
holdi 
nary 
judge: 
teache 
to the 
Congr 
! The 
has in 
consid 
were § 
and L 
a. E 
existiz 
such a 
contro 
«§ 
i and th 
for de 
! Bar m 
a. ¥ 
laws o 
q 
of ney 
? 


NOTES. 875 
of State, and has directed the diplomatic and consular officers of the United 
States to use their best endeavors to obtain the cordial and hearty co-operation 
of the governments to which they are accredited and procure the appointment 
of delegates by such governments to all or any of the proposed Congresses, 

The Auxiliary proposes to hold in connection with the Exposition a series of 
World’s Congresses, in which shall be gathered the leaders of progress in the 
yarious departments of knowledge, for the discussion of the living questions 
pending in their respective departments, and the presentation to the public of the 
latest results attained therein. It also proposes to provide, without expense, 
appropriate places for the meetings of these congresses and for the proper 
publication of their proceedings. 

To facilitate the consideration of the themes relating to government, several 
Divisions of this Department have been created, with the intention of holding 
aseparate Congress in each Division. These Divisions are as follows: 


1. On Jurisprudence and Law Reform. 
2. On Political and Economic Reform. 
8. On City Government. 

4. On Executive Administration. 

5. On Intellectual Preperty. 

6. On Arbitration and Peace. 


The committee to whom has been assigned the duty of arranging for the 
holding of the Congress on Jurisprudence and Law Reform, issue this prelimi- 
nary address, and send greeting to the law officers of the governments, the 
judges of courts of justice, the practicing lawyers, the legal authors, the law 
teachers, and the legislators of all countries throughout the world, and extend 
to them a cordial invitation to attend and participate in the proceedings of the 
Congress, which it is proposed to hold in Chicago, in August, 1893. 

The President of the Auxiliary, in organizing the Department of Government, 
has indicated some of the themes which it seemed to him might be appropriately 
considered in the several Congresses. The following, among other subjects, 


were suggested as falling within the province of the Congress on Jurisprudence 
and Law Reform: 


I, OF INTERNATIONAL LAW. 


a. Has the time now come when an attempt should be made to codify the 
existing laws of nations by the agency of an International Commission? 
b. If that time has arrived, what should be the organization and powers of 


such a Commission, and by what general regulations should its proceedings be 
controlled? 


¢. Should a permanent international court of justice, to declare the right 
and the law of all such cases as would be submitted to it, either for advice or 


for decision, now be established, substantially as proposed at the American 
Bar meeting of 1889? 


d, What are the international privileges of citizenship under the existing 
laws of nations? 


¢. What changes in those laws should now be made whether in the form 
of new treaties with, other nations, or in the legislation of civilized countries? 


876 26 AMERICAN LAW REVIEW. 


J. What provisions now exist in the laws of civilized nations for the expatri- 
ation of their own citizens, and the naturalization of citizens expatriated from 
other countries? 

g. What changes are now required in the extradition laws of civilized nations 
for the more effectual protection of the people of other nations against the 
perpetrators of crimes? 


Il. OF THE ADMINISTRATION OF JUSTICE. 


a. How far the courts of justice should be free to all suitors without condi- 
tion, and how far a State may properly impose conditions of resort thereto? 
Such conditions, for example, as payment of costs; showing probable cause; 
submitting to do and receive substantial justice, and the like. 

b. How far the friendless and the poor should be assisted by the publio 
authorities in the maintenance of their rights in the courts of justice? Also 
whether public prosecutors and defenders should be provided for the courts 
of first resort, to render their aid under the direction of the court, to all such 
parties as should apply therefor. 

c. By what means the present expense, delay and uncertainty, of judicial pro- 
ceedings may best be reduced, without depriving the people of the right to be 
promptly and efficiently protected in their persons, property and reputations, 

d. What are the distinguishing characteristics, advantages and defects of the 
administration of justice in the several American countries? 

e. What are the distinguishing characteristics, advantages and defects of the 
administration of justice in the several countries of continental Europe? 

J. What are the distinguishing characteristics, advantages and defects of the 
administration of justice in oriental countries? 

g. What are the distinguishing characteristics, advantages and defects of the 
system of consular and ministerial courts, existing under the diplomatic sys- 
tems of the United States and other countries, and what changes, if any, should 
be recommended therein? 

The themes above enumerated were named as indicating somewhat the scope 
of the Congress, but it is not intended that the attention of the Congress shall 
be restricted to the subjects mentioned.’ The committee is not yet prepared to 
announce any final programme of the topics to be considered, but expects to do 
so as early as practicable in the ensuing autumn. 

In the law as in all other things, the difference between the actual and the 
ideal is great. The duty of the legal profession is ever to strive for an ideal 
jurisprudence, a perfect administration of justice. That day is one to be de- 
plored, as much in the history of a profession as in the life of an individual, 
when the longing for a nearer approach to the ideal shall cease to influence 
conduct. The day has not yet dawned in the history of our profession when it 
is impossible that legal principles should be better set forth, or legal methods 
reformed. It would not be inappropriate for the Congress to consider by what 
restatement legal principles can be made more applicable to human affairs, and 
by what changes legal methods can be simplified and perfected. To advance 
the science of jurisprudence, and to promote the administration of justice inal 
parts of the world, is the leading purpose of this Congress. It is not too much 
to hope that the results of the deliberations of a body of representative jurists 
and lawyers, gathered together from the various countries of the earth, will 
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profoundly influence public opinion on all the questions which shall receive 
their thoughtful consideration. 

The lawyers of all countries will be interested in an interchange of views on 
important questions of comparative jurisprudence; and this Congress, com. 
posed of representative lawyers, judges and statesmen from all parts of the 
civilized world, will afford such an opportunity for this purpose as never before 
existed. While the scheme of Leibnitz for tabulating the laws of all the coun- 
tries of the world, exhibiting their correspondence and differences in parallel 
columns, is too impracticable to be ever realized, yet it may not be too much 
to expect that a time will come when the leading commercial nations of the 
world will agree that certain fundamental principles of law shall everywhere 
prevail and govern the transactions to which they relate. Those nations, whose 
business relations are co-extensive with the world, are beginning to realize the 
desirability of such uniformity, and efforts have already been made to accom- 
plish such a result, notably in the case of negotiable paper. In this age of 
migrations, when the citizens of many countries are, in large and increasing 
numbers, travelers over the face of the earth, and marriages abroad are of 
common occurrence, it would be most fortunate if the several nations could 
come to an agreement and adopt a uniform law prescribing the formalities of 
marriage and the conditions of divorce. The desirability of uniting on a com- 
mon policy in regard to these matters is so strong that the movement for an 
international code, which has been the theme of repeated discussion at the ses- 
sions of the Institute of International Law, may appropriately receive the care- 
ful consideration of the Congress. 

The thoughtful members of the American bar are concerned to find some 
method by which a more uniform justice can be dispensed throughout the 
country without impairing local liberty or encroaching upon the autonomy of 
the States. In the distribution of powers between the Federal and State gov- 
ernments there are certain subjects over which the States have retained 
jurisdiction, which it is hardly probable they will ever consent to surrender, 
and which it is not clear that it would be wise for them to surrender, but as to 
which a uniformity of the laws is much to be desired. The assembling of this 
proposed congress will afford an opportunity to advance, in an appropriate 
section, the movement for a uniformity of legislation among the States upon 
such subjects as marriage and divorce; the property relations of husband and 
wife; the legitimacy, maintenance and custody of children; the descent and 
distribution of property; the acknowledgment of deeds; the execution and . 
probate of wills; the form of notarial certificates; insolvency; commercial 
paper; the enforcement of contracts and the collection of debts. Such a 
Congress may well consider how far a uniformity in the laws on such subjects 
is desirable, to what extent it is practicable, and how it can best be secured. 
Such discussions, though relating particularly to the American States and 


nation, cannot fail to be of profound interest to lawyers, judges and statesmen 
from other countries 


AN INTERNATIONAL BAR ASSOCIATION. 


It is hoped and expected that at this Congress steps will be taken to organize 
4 permanent international bar association. Accompanying all social progress 


d 


878 26 AMERICAN LAW REVIEW. 


is organization, and in all the various departments of social activity, the organ- 
ization of the workers therein has, in turn, increased the efficiency and raised 
the standard of the work. The organization of the lawyers of the States of the 
American Union, in their respective State Bar Association as well as in the 
American and National Bar Associations, has mobilized the forces of the pro- 
fession and created an effective agency for law reform. An international bar 
association, composed of representatives from the bars, or bar associations of 
all civilized countries, will not only bring together the representative lawyers of 
the world from time to time to discuss, perfect and gradually harmonize the 
laws of their respective constituencies, but will also promote the forming of 
those ties of universal brotherhood which are the chief elements of modern 
civilization. Such a world’s bar association will doubtless prove the main in- 
strument by which shall be brought about the formation of international 
tribunals, the codification of the laws of nations, the formulation of the rules 
which shall govern those tribunals, and the methods of practice for the adminis- 
tration of justice therein. Such an association will also naturally furnish the 
material out of which such tribunals will be constructed, and will also be of 
great assistance to lawyers of different countries in matters arising under treat- 
ies, or the general international law in their respective countries; in the pro- 
tection of clients while in foreign jurisdictions and in many other matters. 
unnecessary now to detail. 


ADVISORY COUNCIL AND CO-OPERATING COMMITTEES. 


s 
In recognition of the interests of woman in civil government, the Woman’s 


Branch of the World’s Congress Auxiliary is represented for the purposes of 
this Congress by the committee below named. The general committee will 
also have the assistance of an advisory council composed of eminent repre- 
sentatives of the interests involved, selected from the different countries of the 
world. The advisory council constitutes the non-resident branch of the com- 
mittee of arrangements, and is expected to co-operate with the committee by 
means of individual correspondence, and otherwise as may be convenient. To 
secure the active participation of existing societies and institutions, they are 
invited to appoint committees of co-operation, which are recognized by the 
Auxiliary as the official representatives in the World’s Congress work of the 
organizations by which they are appointed. 

The chief justice or presiding judge of the respective high courts of justice; 
the attorney general, or other chief law officer of each State or national 
government; the speaker or other chief officer of the various general legisla- 
tive bodies; the president or other chief officer of the different colleges or 
institutes of law; and the president of every State, national or international 
bar association, are cordially invited to act as members of the advisory coun- 
cil of the World’s Congress of Jurisprudence and Law Reform. All such asso- 
ciations, colleges and institutes of law, are cordially requested to appoint 
committees of co-operation in the work of the proposed Congress, and to notify 
the undersigned chairman of such appointment. 

On all the subjects mentioned in this address, suggestions and advice are 
earnestly solicited. 
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Communiciations may be addressed to the chairman of the committee, at the 
headquarters named below. 


By the chairman, in behalf of the committee. 
HENRY RoGeERs, Chairman, 
Henry W. BiopGett, Vice- Chairman. 
E. B. SHERMAN, Secretary. 
LyMAN TRUMBULL, GEO. E. ADAMS, C. C. Konisaat, 
JuLius ROSENTHAL, WILLIAM C. GouDY, ANDRE MATTESON, 
ELLIOTT ANTHONY, JOHNN.JEWETT, JOSEPH W. ERRANT, 


LAMBERT TREE, Harvey B. Hurp, JULIAN W. Mack, 
JaMES B. BRADWELL, W. G. EWING, SIGMUND ZEISLER, 
JouHN W. Cary, General Committee of the World’s Congress Auxiliary 


on Jurisprudence and Law Reform. 


Myra BRADWELL, Chairman, 
BEssiE BRADWELL HELMER, Vice-Chairman, 
Mary A. AHRENS, 
CATHERINE WavuGH MCCULLOCH, 
Committee of the Woman’s Branch of the World’s Congress 
Auziliary on Jurisprudence and Law Reform. 


CONGR«ss HEADQUARTERS, 
August, 1892. 


A Lzcistative Concress.— Referring to this subject, we offer the 
suggestion that a legislative division be established in the Department 
of Government of the World’s Congress Auxiliary of the World’s 
Columbian Exposition of 1893. The plan would be to have the mem- 
bership of this division composed of six classes: 1. Present members 
of the Congress of the United States. 2. Past members of the Congress 
of the United States. 3. Present members of the legislatures of the 
various States. 4. Past members of the legislatures of the various 
States. 5. Members of the legislatures of sovereign States, such as the 
German Reichstag, the French Assembly, the British Parliament, etc. 
6. Members of the legislatures of the quasi-sovereign States, such as 
the Parliament of the Dominion of Canada, the legislatures of other 
British colonies, the legislature of the Grand Duchy of Finland, etc. 
The membership which we suggest would insure at least enough to 
make a quorum, and possibly their deliberations, if planned and studied 
beforehand by the aid of a capable executive committee, might result in 
doing a good deal toward bringing about uniformity of legislation, not 
only among the American commonwealths, but, upon commercial and 
international questions, among the sovereign nations. 
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Law Scnoor or THE University oF VirGinta.— The distinguishing feat- 
ure of this law school is the presence, at the head of the faculty, of the: 
venerable John B. Minor, LL.D., author of Minor’s Institutes. Although 
the faculty is not large, the school is celebrated for the thoroughness of 
its drill and quiz. The course of study is chosen for two years only, and 
proceeds on the maxim ‘‘ sanctioned by long and wide experience, that 
he who is not a good lawyer when he comes to the bar, will seldom be 
a good one afterwards.’’ The catalogue continues: ‘* And in order 
to such thorough acquaintance with the elements of the law, thought is 
required as well as reading, and for the purpose of thought there must 
be time to digest, as wellas industry to acquire. One cannot expect to 
gorge himself with law as a boa constrictor does with masses of food, 
and then digest it afterwards; the process of assimilation must go on, 
if it is to proceed healthfully and beneficially, at the same time with the 
reception of knowledge. So the athlete judges, who wish to train the 
physical man to the most vigorous development, and the intellectual 
athlete should imitate the example.’’ These words are very fitly 
spoken; but it is diflicult to see how, in a course of two seasons, the 
student can find time to digest any considerable part of the law, much 
less to become a good lawyer. We again call the attention of the heads 
of law schools to the fact that the course of study in the celebrated 
school of Roman law at Berytus was five years, and that there never was 
a time in the development of that law when it was as difficult and com- 
plicated as our Anglo-American law is to-day. 


Tue Cornett University or Law. — The Cornell University 
School of Law exhibits itself in the-catalogue of that university in a very 
creditable manner, with the exception that the course of instruction 
extends through only two years of nine months each. The faculty con- 
sists, besides the president, of nine professors, and seven non-resident 
lecturers, besides some lecturers on special subjects. 


Tue Arpany Law Scuoor. — This school has a course of but one 
year, of three terms—as we infer from its catalogue, which says: 
‘** The academic course is one year divided into three terms.’’ ‘The cata- 
logue then gives an account of the different subjects which are crammed 
into the heads of the students in the fall term, in the winter term, and 
in the spring term. Only forty-one students were enrolled in the years 
1891 and 1892, and these are more than should have been enrolled; for 
no student ought to attend a law school that attempts to put him through 
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a course of study in one year. Among the members of the faculty, 
which numbers thirteen professors, almost one professor for every three 
students, is our genial and learned friend, Irving Browne, Esq., editor of 
the Albany Law Journal, who figures as professor of the law of domes- 
tic relations and criminal: law. Brother Browne might also figure as 
professor of the humors of the law, and the students would not, like 
those in Goldsmith’s Deserted Village, ‘‘ laugh with counterfeited glee 
at his jokes,’’ but they would laugh with real glee, as we and our 
readers do. 


ApopTING THE AMERICAN PLepisciTe. — According to the Western Law 
Times (Manitoba), ‘‘a very strange bill has just passed its second 
reading in the legislature of that province,’’ the same being nothing 
less than a ‘* bill to allow the electors of Manitoba to vote at general elec- 
tions on the advisability of prohibiting the importation and manufacture 
of intoxicating liquors in the provinces.’’ It would seem that our 
Manitoba neighbors are adopting this method of prohibition by imita- 
tion from the inhabitants of the States. We have been told that they 
have had a kind of ‘‘ local option,’’ in the Province of Ontario for a 
long time, in which the sale of intoxicating drinks has been very largely 
prohibited in many of the counties. 


Cotorapo Law Scnoot.—The Centennial State has a university 
which is divided into four departments: the college of liberal arts, the 
graduate courses, the medical school, and the law school. The law 
school has a faculty of fourteen professors and lecturers, headed (after 
the president of the university) by the Hon. Moses Hallett, as dean. 
Judge Hallett is judge of the district court of the United States, for 
the district of Colorado, and is a lawyer of exceptional ability. He is 
the lecturer on American constitutional law and Federal jurisprudence. 
The prospectus of this law school has printed upon its title page the 
following observation of the late Chief Justice Waite: ‘‘The time has 
gone by when an eminent lawyer, in full practice, can take a class of 
students into his office and become their teacher; once that was prac- 
ticable, but now itis not. The consequence is that the law schools are 
how a necessity.”’ In a prefatory note this idea is considerably 
enlarged. We do not believe that the time ever existed when it was 
possible for a lawyer in full practice to take a class of law students into 
his office, and so instruct them as to do them full justice. A student 
studying in a lawyer’s office will often get practical ideas that he will 
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not get at a law school; but no scientific idea of the outlines of the law 
can be obtained, except after a thorough course of legal study, such ag 
can rarely be had elsewhere than in the best law schools. We think it 
would be practicable to start a sort of Chatauqua course in the law, if 
able lawyers would combine to that end, outlining a course of study for 
law students, and a course of lectures accompanying the same, and 
conduct the whole thing by correspondence. But that would of itself 
be a species of law school. The lawyers of the olden time were prob- 
ably not as crowded and hurried as the lawyers of our day; and 
certainly they were not required to read as many books. Considering 
this, it is no doubt true that there is greater need of law schools in our 
day than there was at the beginning of this century; but there never 
was a time when a thorough course of instruction in the law could be 
safely expected, except in a school of the law. We are sorry to see 
that the Colorado University law school has begun, like most of our 
western law schools, with a two years’ course. The time has gone by 
for respectable law schools to experiment with a two years’ course; and 
those which have adopted the three years’ course ought to begin seriously 
to consider the question of extending it to four; and when they get it 
extended to four, they will have to extend it to five. 


NeGro JuDGEs IN THE British Cotontes.— The Toronto Mail says: 
‘* Two negroes have attained to judgeships in British colonies. One, 
Joseph Renner Maxwell, is chief judicial officer at the Gambia, in 
Africa, and oddly enough he has written a work upon the negro ques- 
tion in which he speaks with apparent horror of the most striking out- 
ward peculiarities of his race, and urges as the only method of elevating 
the negro the future miscegenation with other races. The other negro 
judge is Sir W. C. Reeves, chief justice of Barbadoes, in the British 
West Indies. He presides over the Supreme Court, and there are on 
the island seven police magistrates of subordinate jurisdiction.” 


Tue Law or THe University or Micnican. — The law school 
of the University of Michigan has long enjoyed the reputation of being 
one of the foremost law schools of the country, and certainly was for a 
time the foremost one in the west. That reputation was, to a great 
extent, created by one man, the distinguished author of ‘‘ Constitutional 
Limitations.’”” The judges of the Supreme Court have, most of them, 
had a connection with that school as professors or lecturers, and the 
faculty contains a number of distinguished names. Doctor Rogers 
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(President of the Northwestern University) is there as lecturer on 
private international law, and the history of modern law; Professor 
Cooley deals with the subject of interstate commerce; and Mr. Justice 
Brown, of the Supreme Court of the United States, lectures on admir- 
alty and patent law. Dr. Melville M. Bigelow deals with the law of 
insurance, and Dr. High, of Chicago, deals with the subjects of his two 
principal books, injunctions and receivers. Dr. Ewell, of Chicago, 
lectures on special heads of jurisprudence. 


Law ScHoo. or tHe University or Misstsstpp1.—- The University of 
Mississippi is beautifully situated near Oxford, in the northern part of 
the State. Oxford suffered very much during the civil war, and the 
University of Mississippi was suspended during most of that period. 
But it has been revived, and is now progressing in a cereer of practical 
usefulness, if not of distinction. The law school has but one professor, 
Albert Hall Whitfield, but he is assisted by four lecturers. One of 
these is Hon. Horatio Simrall, LL.D., formerly judge of the Supreme 
Court of Mississippi; and another is Hon. Robt. A. Hill, long a judge 
of the district court of the United States, for the district of Mississippi, 
now, we believe, retired. The school depends upon instruction, drill 


quiz, and moot courts, rather than upon the reading of lectures. Some 
specimens of the work of the moot courts, including the briefs of 
‘counsel ’’ employed therein, are given in the catalogue. The brief of 
Mr. A. B. Amis, counsel for the appellees in the case of Snelleck v. 
Jones, is a very creditable effort. We infer that the course of study in 
this university is but two years. 


CaprneT Orricers Practicing aT THE Bar. — With the recent 
change of government in England there has been an agitation against 
the right of the legal members of the government to practice at the bar. 
It is well known that the law officers of the crown up to the attorney- 
general, enjoy and constantly exercise this privilege. We believe 
that some of them, in deference to the feeling to which we have 
referred, have publicly announced that they will not engage in private 
practice during their terms of office. This is certainly to be com- 
mended ; but, on the other hand, itis to be remembered that in England 
the duration of a government is always uncertain, and that it can hardly 
be expected that a lawyer in large practice will be willing to give it up 
even for a seat in te cabinet, from which seat he is liable to be expelled 
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in a few months, after which, unless promoted to the judicial bench, he 
must involve himself in the difficulty of re-establishing his practice, 
which may, in particular cases, be his means of livelihood. 


SratuTe or Liwirations as APPLICABLE TO AcTIoNsS AGAInsT 
GrarH Companies ror Mentat Surrertnc.— A learned correspondent 
in Texas has submitted to us a legal puzzle growing out of the applica- 
tion of statutes of limitation to actions against telegraph companies for 
damages for mental suffering, growing out of the non-delivery of mes- 
sages notifying the addressee, for instance, of the death of a near rela 
tive. Is the limitation of such an action the limitation applicable to an 
action for ** injuries done to the person of another,’’ or is it the limita- 
tion of actions founded upon contracts? If any of our readers know of 
a case in point, or of an analogous decision, they will confer a favor by 
sendiag a note of it to us. 


PouiticaL APPOINTMENTS TO THE Bencu.— It seems that the vice of 
rewarding party services by appointments to the judicial bench is not 
confined to the United States. Much adverse criticism under this head 
has been levelled at the recent appointment, by the retiring Lord 
Chancellor of England, of Mr. Gainsford Bruce, Q. C., to a vacant 
judgeship. Commenting on this criticism, the Law Journal (London) 
says that it has been the practice of all English governments occasion- 
ally to reward party devotion by judicial promotion, and that in the case 
of Ireland it is the invariable custom. And it was pointed out that Mr. 
Bruce had done exceptional service to the conservative cause in fighting 
four hopeless electoral battles. 


Tue ALaBama StaTE Bar Association. — The fifteenth annual meet- 
ing of the Alabama State Bar Association was held on the 6th and 7th 
of July last in the hall of the House of Representatives in Montgomery. 
The programme consisted of the annual address of the president, A. B. 
McEachin, Esq.; of a paper read by Thomas R. Roulhac, Esq., on 
‘¢ The Necessity of Statutory Regulation of Adverse Possession ;’’ of an 
address by Hon. R. C. Brickell on ‘* The Rise and Growth of the Law 
of Alabama;”’ of a paper by James Weatherly, Esq., on ‘‘ Exemplary 
Damages ;’’ of a paper by Charles W. Ferguson, Esq., on ** Municipal 
Despotism ;’’ of a paper by S. W. John Esq., on ‘* The Impending 
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Crisis — Our Duty ;’’ of a paper by Hon. John A, Foster on Poli- 
tics on the Bench; ’”’ of discussions of these papers, and of the usual 
reports of standing committees. 

It is curious to note that the Louisville & Nashville Railway issued 
tickets to the members from all points on their line at the uniform rate 
of one cent per mile, and also placed a special train at the convenience 
of the association for an excursion to Jackson’s lake, and dined the 
association there without expense to the members. This politic cour- 
tesy was in striking contrast with the conduct of the other railways, 
which even refused reduced rates to the members. 


RequisitEs OF Tramp Corporations New Jersey. —The New 
Jersey Law Journal says: — 


Since New Jersey offers facilities to residents of other States to associate 
themselves as corporations under her laws, and so many companies are 
organized here for doing business elsewhere, it is important that there 
should be no question as to how many of the directors are required by 
our statutes to be residents of this State. There have been so many statutes on 
the subject that it is hard to tell what the resulting effect of them allis. An 
act passed last month makes it certain that it is now unnecessary for more than 
one director of any company incorporated under the laws of this State by 
general or special act to reside in New Jersey.! This renders it easy to be sure 
of complying with the law in any case by having only one resident director, but 
the question still remains, with respect to any class of companies, whether it is 
necessary to have any resident directors at all. In an article in this magazine 
for November, 1890,? the conclusion was that under the law, as it stood before 
the act of March 10, 1892, it was necessary (under the act of March 29, 1878) 
for water companies, and under the Land Improvement act* for companies 
formed under that act to have a majority of resident directors; manufacturing 
companies were required to have only one resident director. Other companies 
organized under the General Corporation act were subject to no restriction as 
to resident directors; there was no provision for resident directors in the 
general acts concerning railroad and canal companies, street railway companies, 
gas companies or telegraph. companies; and companies formed under special 
acts, not being water companies nor manufacturing companies, were governed 
by their respective charters. 

If this be a true statement of the law as it was before the passage of the act 
of March 10, 1892, the effect of that act is only to relieve water companies and 
land companies and some corporations created by special charter from the 
obligation to have more than one director residing in New Jersey. 


1 Laws 1892, ch. 55, approved 3 Rev. 567. 


March 10. ‘ P. L. 1881, p. 122. 
213N. J. L. J. 847. 
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How tHe Boys wou.p vo 1t.— A judge of an appellate court once had 
a bright boy about five years old who used to listen to him while he 
dictated ‘‘ opinions of the court.’’ The boy got very much interested 
in these opinions, and often plied his father with curious questions con- 
cerning them. Finally the old gentleman told him that he could write 
an opinion just as well, if he tried, and that at least half of the lawyers 
would declare that his opinion was just as sound and reasonable as those 
which had been written by his father. So the young man sat himself 
down at the type-writer and began thus: — 


In the — Court of — 

It is in fact that centrail law journal, of 34 Missouri, under which the court 
of recmendmants, has no objections, to it and of course as you don’t think so 
we ought to help them then of course. ‘“ And by that satisfacion, we oughtto 
be able to keep up that law of commandments, so we ought.’’ But we have no 
objections to that law, and so we ought to help them. And, it has, no reason 
to not keep up that law of 54 Missouri. 


The lad drew this ‘‘ opinion ’’ out of the Remington, and read it over, 
and was not exactly satisfied with it; so he slipped in another sheet and 
began again, thus : — 


In the — Court of — 

But of that reason we should not keep the secret as if it had a special occasion 
forit. And, so it is the law that is keeping us back, and the oppinion, because 
the court. Upon that table of cases, of 98 Missouri, and so we must hurry up 
to make up for that “‘ law,’ that we spent all our time on, to get right, that we 
could not get ready to do that other task. So we were kept back and we also, 
thought it not the right thing todoso we thought we would make up for it. so 
day after this we helped to make up for it you know. But any how that law:k 


This opinion affords a good illustration of the kind of law the boys 
would give us if they had the chance, and the losing lawyer would pro- 
nounce it as sensible as the kind of law he now gets. 


An Anonymous ATTACK UPON THE SUPREME Cour? oF APPEALS or WEST 
Vireinta.— We have received a copy of an anonymous pamphlet, mak- 
ing a very severe, and, as we think, indecent attack upon the Supreme 
Court of Appeals of West Virginia. We understand that the pamphlet 
was widely circulated over that State. It attracted so much attention 
that the bar association of West Virginia, at its last annual meeting, 
dignified it sufficiently to make it the subject of debate. We regret 
that the bar association took this action. The author of the anonymous 
pamphlet is understood to justify his course in printing and circulating 
it anonymously under the plea that, as no one can tell what a bench 
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of judges, such as the Supreme Court of Appea's of West Virginia, 
might do, had he appended his name to it, he would have in- 
curred liability for punishment for contempt. The reason is believed to 
be entirely specious and insufficient. The decisions of the judicial 
courts are public property, and the judges are public officers, in such a 
sense that, in a free republic, their work is subject to fair criticism. No 
member of the bar need fear either for his personal standing before the 
court or among his professional brethren, much less need he fear pun- 
ishment for contempt, — if he criticises, in a fair spirit and in a judicial 
way, the decisions of courts of last resort. Judges are but lawyers 
acting in a judicia) capacity, and endeavoring to administer the law in 
acolorless way between contending parties. Being merely lawyers and 
men, they are liable to make mistakes, and they often do make them, 
and they often see them and correct them. No judge who is fit to be 
ajudge will object to fair criticism of his mistakes; but he will rather 
court such criticism. If he is a strong judge, his strength will thereby 
come out and be the more apparent; if he is a weak judge, his points of 
weakness will be exhibited to him, and he will be started on the road of 
self-amendment. Our experience and observation satisfy us that judges 
pay the highest respect to members of their bar who are frank and 
courageous in their criticisms of their judicial work. It is not criticism 
which an honest judge dislikes ; it is criticism ina mean, prejudiced or 
unfriendly spirit. Such is the spirit which runs through this pamphlet 
from beginning to end. It is difficult to see how the author of such a 
pamphlet can maintain his standing among his professional brethren. 
There is, however, something to be said even in favor of this anonymous 
pamphlet. It seems to make it evident that there is much in the 
Supreme Court of Appeals of West Virginia, and inthe manner in which 
its judges do their work, which deserves criticism. It would seriously 
seem, from what is contained in it, that that court works on what is 
known as the committee system; that the judges divide their records 
around ; and that when a judge takes a record and writes up an opinion, 
which is to be the opinion of the court, and brings it into the consulta- 
tion room, he regards it as a personal affront to himif any other judge 
dissents from it. ‘This wretched system is known to be in vogue in some » 
courts. Itis well known that it has been in vogue in the Supreme Court 
of Missouri and that it has been, as a general rule, the practice of that 
court to do its work in that slovenly way. The judges would not ex- 
change their opinions for examination, but would meet on a day called 
“reading day ;”” and then each judge would read his opinion to his sleepy 
associates, and unless something were observed in a particular opinion 
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which attracted attention, it would be passed in a perfunctory Way. 
When it is known that an appellate court proceeds by such methods 
with its work, it cannot have the confidence of the profession, and does 
not deserve it. ‘ 

There was a general concurrence in the debate that while fair criti. 
cism of the judges, even of the highest courts, is proper and commend- 
able, yet that this pamphlet ought to be condemned, for two rea- 
sons: First, because it was anonymous; and secondly, because it was 
couched in intemperate and disrespectful language. The debate ended 
by the adoption of the following resolution by twelve ayes and seven 
nays :— 


Resolved, That this association, while not passing upon the justice or merits 
of the criticism on the decisions r2ndered by the Supreme Court, contained in 
the anonymous pamphlet recently circulated throughout the State, does not 
approve either the anonymous character of the pamphlet or the intemperate 
language used therein. 


State Recuiation or Rartway Tarirrs. — The recent decision of the 
United States Circuit Court in Texas! holding that the railway commis- 
sion law of that State is unconstitutional, serves to keep alive the interest 
in the question, whether jurisdiction exists to revise an act of a State 
legislature fixing a maximum tariff of railway charges on the ground 
that, in the opinion of the particular judge, the rate may be unreason- 
able. This question is always strongly put in behalf of the railway 
companies by the able counsel which they employ to represent them; 
and the gist of their argument is that a rate which does not enable 
them to pay their running expenses, to pay the interest on their 
permanent indebtedness, and to derive a reasonable profit for their 
stockholders from their investment, is a taking of their property without 
process of law, within the meaning of the fourteenth amendment. 
The argument further is that whether this is so or not is, from the nature 
of the case, a judicial and not a legislative question ; and the counsel for 
the railway companies go further and assert — what was indeed asserted 
in the Minnesota milk cases,” that it is a question to be dealt with inthe 
ordinary judicial courts, and which can not be dealt with by a railway 
commission, although it proceeds on notice and upon inquiry. Themilk 
in this cocoanut can easily be detected. It is an effort on the part of 


1 Mercantile Trust Co. v. Texas &c. 2 Chicago &c. R. Co. v. Minnesots, 
R. Co., 51 Fed. Rep. 529. 134 U. 8. 418. 
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the railroad corporations to draw the whole subject within the jurisdic- 
tion of the Federal courts; because when it is once established that it 
can only be dealt with in the ordinary judicial courts, and that it can 
not be dealt with by a court of experts called a railway commission, 
then it can only be dealt with by the ordinary State courts or by the 
ordinary Federal courts ; and whenever a suitor attempts to deal with it 
in one of the ordinary State courts, ground will generally be found in 
the existing laws of Congress for removing the question into the Federal 
tribunals. Now, the legal profession and the people have great con- 
fidence in the wisdom and integrity of those tribunals; but it can not 
be disguised that this question involves a struggle on the part of 
the people of those States which have established such commissions 
to keep the question within their own hands, and not to let it get 
into the hands of the Federal judiciary. There is no sense, legal or 
otherwise, in the proposition that, because the question is a judicial 
question it can only be dealt with in one of the ordinary judicial courts, 
and can not be dealt with judicially by a commission of experts estab- 
lished by the legislature. Questions purely judicial are constantly dealt 
with by special commissions established for the purpose, not only in 
England but in this country. The so-called Parnell commission fur- 
nishes a conspicuous illustration of this statement, so far as Great Britain 
is concerned; and the electoral commission furnishes another illustra- 
tion of it so far as this country is concerned ; and special boards and 
tribunals are constantly created by the States for the disposition of 
judicial questions where their constitutions empower their legisla- 
tures so to do. Such a commission lately sat in Georgia to dis- 
pose of certain rights growing out of the ownership by the State 
of Georgia of a railway within that State; and many other like in- 
stances could be cited. These commissions are none the less courts, 
because they are specially created to deal with a special subject, 
provided that they are required to deal with it by judicial processes and 
methods. The argument, then, that this is a judicial question in sucha 
sense that it can only be dealt with in the ordinary judicial tribunals is 
mere nonsense, and nonsense of the kind that is not worth the pains that 
it takes to refute it. But if it were a sound argument, then it would 
carry with it consequences which its advocates do not at all intend. 
The general rule of law is that what is reasonable or unreasonable is a 
question of fact, and not a question of law. This being so, if it were 
necessary to deal with this question in the ordinary judicial courts, then 
the question whether a given rate of railway charges is reasonable would, 
in every action at law, be a question of fact for a jury, and the judge 
VOL. XXVI. 57 
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could not deal with it at all, except within certain extreme limits. Noy, 
let us inquire how the railway companies would like to have the decision 
of this question relegated to juries, even to the better class of juries which 
are assembled in the Federal courts? But, if we may trust the latest 
deliverances of the Supreme Court of the United States upon this 
question, it stands committed to the doctrine that if the legislature of a 
State chooses to deal with it directly by establishing a maximum rate of 
charges, it is not a judicial, but is a legislative question, and that if the 
rate so fixed is unreasonable the remedy is to change the law through an 
appeal to public opinion. That was the doctrine of a majority of the 
court in the Granger cases,' and it was the doctrine of six of the nine 
judges who participated in the decision of the New York elevator cases at 
the last term, unless we wholly misunderstand that decision.? What the 
views of the new judge appointed to succeed Mr. Justice Bradley upon 
this question are we do not know; .but, judging from the tendencies of 
the political party with which he is affiliated and from the section of the 
country from which he hails, it may be expected, in the absence of better 
information, that he will take the view taken by the other late appointees, 
Brewer and Brown, and hold that this can not be made, by direct 
legislative action, other than a judicial question, — a doctrine which, as 
we have pointed out again and again, operates to submit the reasonable- 
ness of State legislation upon this question to the superintendence of 
the Federal judges. We have also no doubt that these judges do not 
stop to consider that an extension on parallel lines, if we may so speak, 
of the power to judge of the reasonableness of the act of a legislature 
in this particular, might be made to every other species of legislation, 
until State legislation would stand in every respect upon the mere foot- 
ing of a corporate by-law, to be upheld or not accordingly as it is deemed 
reasonable by a judge. ‘That is the clear tendency of that court, and 
the unmistakable tendency of the judges of that court recently 
appointed; and unless that tendency is checked by the legal profession 
or by some countervailing political action, the result above stated will 
be reached, and before the expiration of the life-time of persons now 
living. This will be what a distinguished member of the American Bar 
Association called,:in a debate in that body, ‘‘ judicial supremacy.” . 
It means what may be called the rule of the lawyer. And it means the 
rule of that class of lawyers who have been educated in the service of 
great corporations. 


1 Munn ». Illinois, 94 U. S. 118, 134, ple must resort to the polls, not to the 
where the court said: For protection courts.” 
against abuses by legislatures the peo" 2 Budd v. New York, 143 U. S. 617. 
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Tue University or Wisconsix. — This university, in addition to an 
excellent law school, has lately opened a school of economics, political 
science and history, chiefly for advanced students. Three seminaries 
are for advanced students only: the economic seminary, the historical 
seminary, and the seminary in public law and comparative juris- 
prudence. A fourth school, called the historical and political science 
association, is for citizens and advanced students. The college of law 
will be located in the same building with the school of economics, polit 
ical science and history, so that the lectures of either may be attended 
by the students of the other. ‘The school of political science includes 
lectures on elementary law, English constitutional law, American constitu- 
tional law, international law, comparative constitutional and administra- 
tive law, Roman law, commercial law and lectures intended to exhibit 
the outline and development of the English constitutional law. The 
lectures in history embrace the subject of the constitutional and polit- 
ical history of the United States, the history of institutions and En- 
glish constitutional history, besides other subjects not so nearly allied 
with the history of the law. 


Tae Supreme Court or Carorma.—The Green Bag for 
October contains a sketch of the Supreme Court of North Carolina 
written by Hon. Walter Clark, now justice of that court. This sketch 
isin some respects above the average of the sketches of this kind which 
have been published in the Green Bag. The same number of the Green 
Bag has for a frontispiece a fine steel engraving of the late Chief Justice 
Ruffin of that court, who, together with Gaston, possessed, unless we 
mistake, more brains than the whole court from beginning to end,— 
the present bench always excepted. The portraits contained in this 
first installment of Justice Clark’s sketch are portraits of ‘‘ gentlemen of 
the old school.’’ The first is that of Christopher Gale, who, though 
not the first, was one of the early chief justices of North Carolina, hav- 
ing been appointed to that office in 1713. He appears like the English 
judges, with a wig, and carries a smiling opinionated look, and signs 
his name Gale, as though he were a lord, in which manner the judges in 
Tennessee still sign their opinions, keeping up a custom which we assume 
still prevails in North Carolina. Then there is John Lewis Taylor, who 
was elected to the supreme bench as early as 1798. He had a good face 
Which the artist twisted to one side to give us a corner view of it, just 
8s our photographers do nowadays. Next comes the portrait of old 
man Leonard Henderson, who was elected to the Superior Court bench 
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in 1808. He is painted with his spectacles stuck in his hair, ac 
to the old fashion. He is rather a stupid looking old fellow, but prob. 
ably had as much sense as the average lawyer and judge of that day, 
It is said that his early education was limited ; and there is nothing jn 
the shape of his face that would indicate that the brain behind it was 
ever troubled with too much knowledge. Judge John Hall was a eon. 
temporary of Judge Henderson. He is a ‘‘ peert,”’ smart-looking young 
fellow. The portrait of Judge Archibald D. Murphy is that of a fine- 
looking, cute boy eighteen years of age. Old John D. Toomer is the 
most characteristic of all. He has no necktie, but his shirt-collar jg 
of the old school. A grand old sideboard shirt collar growing to the 
shirt itself, it comes up exactly under the ears and a little above the 
corners of the mouth on both sides of the face. With such a neck 
protector a man could never be beheaded in a duel with broadswords, 
But, outside of the portraits, this paper of Judge Clark is exceedingly 
readable. He refers to the leading opinions written by several of these 
great men, in which doctrines started which in some cases traveled over 
the United States and became by judicial adoption a part of the com- 
mon law of our country, if we have any common law in this country. 
The article is concluded in the November number. 


JupiciaL ADMINISTRATION IN THE CHEROKEE Nation.— A very enter- 
taining paper in the same number of the Green Bag is entitled “A 
Legal Episode in the Cherokee Nation.’’ It is written by Geo. E. 
Foster, Esq., who evidently is well acquainted with the people of that 
interesting country. He describes a judicial trial to which he was in- 
vited, where, when the jurymen got a little puzzled, they took out their 
pipes and began to smoke; and then the judge and the lawyers and 
everybody else in the court room began to smoke, just as they would 
in an Indian council. As the author was forced to sit near the window 
where there was a draught, he concluded that in a court room where 
smoking was allowed, he might be privileged to put on his traveling 
cap. But he soon discovered his mistake when the bailiff tapped him 
on the shoulder and said: ‘‘ Your pardon, sir; but itis not customary 
in our nation to wear your hat in the presence of the judge.’’ The de- 
scription given by Mr. Foster of this judicial trial is very creditable to 
the people and lawyers of the Cherokee Nation. It seems that they 
have a printed code of laws and on the whole an excellent system of 
judicial administration. We hope they will continue to smoke in their 
judicial trials. While it would not be becoming to the Caucasian thus 
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to smoke, it is becoming to the Indian. Smoking was always a charac- 
teristic feature of the Indian council; and we hope the Cherokee will 
preserve, in the midst of his white surroundings, at least this one relic 
of the ancient customs of his race. 


Lecat Poetry. — In striking contrast with the paper of Judge Clark 
are five pages of doggerel immediately following it, by an author whose 
name we shall not mention, on the ‘‘ Common Lot of the Lawyer.’’ It 
is difficult to understand how an editor as discriminating as Mr. Fuller 
is known to be, could have admitted such stuff into his pages. No less 
than fourteen verses seem to have been strung out with the mere purpose 
on the part of the poet (?) of showing how many words he could find 
that would rhyme with ‘‘ might.’? This wonderful stanza is as fol- 
lows: — 

So he bent to his yoke, and with resolute might 

And wondrous dexterity fought for the right 

Whene’er he could choose under which flag to fight; 
And when he could not, as persistently quite 

On the side where the black is veneered with the white, 
To keep the true inwardness out of the light, 

As duty enjoins on professional wight, 

Who must stand by his colors, though Heaven should smite 
The staff with its lightning, to wither and blight, 

As it smote Jeroboam’s rash hand. I invite 

The most stubborn casuist to question this right, 

But meanwhile should state (turning back to the plight 
Of our hero), his candle, while still burning bright, 
Though nearing the socket, went not out by night. 


What other poet would strive to imitate such a lofty flight? Well 
might the reviewer say of him, as Pollock said of Byron: 


** He soared untrodden heights and seemed alone 
“Where angels bashful looked.” 


This wonderful poem concludes with an equal effort in three lines as 
follows : — 


And like his lot, his brothers’ : the same broken health, 


The early-life struggle, death brought by one’s self, 
Fame transient and all else the same — but the wealth. 


Here our aspiring poet evidently became so exhausted that he fainted. 
These dreary five pages of alleged poetry are immediately relieved by a 
very interesting paper contributed by our learned friend Prof. John H. 
Wigmore, of Tokio, on the legal sytem of Old Japan. 
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Tue AcgvuittaL or LieuTenant We have re 
ceived a printed copy of the eloquent address of the counsel for the de- 
fendant in the case of Lieutenant Hetherington, U. S. N., who killed 
George Gower Robinson at Yokohama, Japan. ‘The trial took~place 
before a consular court of the United States; since, as is well known, 
the Christian nations in their intercourse with the non-Christians do not 
allow their subjects to be tried in the courts of such nations for crimes 
committed within their territory, -—-a circumstance in regard of which 
the government of Japan is justly restive. Hetherington got an idea 
into his head, and seemingly on probable grounds, that Robinson had 
seduced his wife. He thereupon, meeting Robinson riding out, accord- 
ing to his own version, attempted to chastise him with his own whip, 
but, finding that the latter was getting away, lost self-control and shot 
him with a revolver. He had this revolver in his hand, however, at 
the beginning of the rencontre. The peculiar part of it was that the 
trial did not take place before a jury, and that the court had the diff. 
cult task of giving a legal reason for acquitting the defendant. We 
prefer to let the rest be told in the language of our learned friend, the 
editor of the Albany Law Journal, who is himself a professor of crimi- 
nal law in one of our law schools :— 


“Tt would perhaps have been unjust to find murder in the circumstances, but 
aclearer case of manslaughter was never presented. There was no serious 
pretense of insanity. One might expect an acquittal from a jury in such a case, 
but a better regard for law, justice and public decency might have been ex- 
pected from a court composed of the United States consul-general and his four 
associates. The consul-general’s conclusion was as follows: ‘I cannot con- 
ceive how any man, under the same circumstances, could have maintained his 
self-control on meeting the cause of his sorrow that day. Therefore I think he 
should not be convicted of murder or any other crime. * * * Ido find that 
the defendant had such provocation that under the pressure of grievances his 
mind had been strained to such an extent that he was not responsible for his 
actions at the moment the fatal shot was fired.’ In short, the man was 50 
angry that he lost self-control and killed his unresisting, fleeing victim in the 
heat of passion. The judgment is a disgrace to the administration of Federal 
criminal justice, and the consul-general has earned the unenviable distinction 
of being the first judicial officer to disregard the indisputable law of such cases. 
In our opinion he ought to be removed from office. But perhaps this is 
expecting too much of civilization.” 


This reason reminds us of the ‘‘ legal reason’’ which has been dis- 
played in a French tribunal recently in the divorce case of Deacon 0. 
Deacon. The French novelist Dumas had in his younger days published 
something to the effect that a husband is justified in killing the seducer 
of his wife if he catches them flagrante delicto; but as he advanced in 
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years and as experience suggested to him the reflection — natural to 
a Frenchman,—if this is to be the rule of justice, who among us 
is safe? — he made a codicil to the former publication in which he re- 
canted his former view and expressed a contrary opinion. The presi- 
dent of the French court thought that this was sufficiently relevant to 
read it to the jury. Imagine an English or an American court allowing 
the opinion of a writer of fiction upon a question of this kind to be re- 
hearsed to a jury where the rights of persons are triable, not according 
to the opinions of novelists, but according to the law of the land! 


OsiTuakY OF THE Proression. — Honorable Oliver Miller, a judge of 
the Court of Appeals of Maryland, died at Ellicott City in that State on 
the 18th of October. He had resigned his office two weeks before his 
death. He was a lawyer of good practice and wide experience, and, be- 
fore his elevation to the bench had served as a member of the Constitu- 
tional Convention and as Speaker of the House of Delegates. Prior to 
this he had surpervised the reporting of four volumes of the Maryland 
Chancery decisions by Chancellor Johnson, and reported sixteen vol- 
umes of the Maryland State reports. - - - - Sir William John- 
stone Ritchie, the second chief justice of the Supreme Court of Canada, 
died on the 25th of September at Ottawa. He was born at Annapolis, 
Nova Scotia, in 1813, was called to the bar in 1838, took silk in 1854, 
became a puisne justice of the Supreme Court of New Brunswick in 
1855 and chief justice of that court in 1865. He was promoted to the 
Supreme Bench of Canada in 1875, and, on the death of Sir William 
Buell Richards, was made chief justice in 1879, and was knighted in 
1881. The Western Law Times, from which we condense this brief 
notice of him, says :— 


“Following the rule he himself laid down on the death of the former chief 
justice, and of the late Mr. Justice Henry, the Supreme Court judges did not 
adjourn the court nor make any public reference to his death. This rule does 
not meet with approbation and might with advantage be abrogated. However, 
the judges of his court did send an address of condolence to his widow.” 


Power or Municrpat Corporations To Fur. To Terr Innas- 
imants. — Five of the justices of the Supreme Judicial Court of Massa- 
chusetts, in answer to a question propounded to them by the 
kegislature, hold that it is not competent for the legislature of that State, 
under its constitution, to enact a law authorizing municipal corporations 
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to establish yards for the purpose of selling coal, wood or other fuel to 
their inhabitants. The majority think that this would be taxing the 
inhabitants for the support of a mere trade or commercial business, 
But Mr. Justice Holmes gave an opinion to the effect that the legislature 
has the same power to authorize municipalities to supply their inhabj- 
tants with fuel as to supply them with gas or water. The cases are not, 
however, exactly parallel. A good water supply in a city concerns the 
general public health, and is hence a public object. The lighting of 
the streets of a city at night is necessary to its proper police, and to 
the preservation of its peace. The maintaining of gas or other lamps 
in streets of a city is therefore clearly a public object; and when the 
power of a city to establish and maintain gas works, and to distribute 
gas in mains for the purpose of lighting its streets is conceded, the 
mere supplying of the inhabitants with gas from those mains, conducted 
into their houses, may easily be allowed to follow as an incident. 


FEDERAL JURISDICTION OVER Crimes ComMITTED IN VIOLATION OF THE 
Treaty OBiiGaTions OF THE Unttep States. — The bill recently intro- 
duced into the Senate to extend the jurisdiction of the Federal courts to 
crimes committed in violation of the treaty obligations of the United 
States, ought, it should seem, to have become alaw. Strong opposition 
was, however, developed against it, grounded upon a disinclination to 
extend the jurisdiction of the courts of the United States, and there 
seems to be little prospect of such a measure becoming a law at any 
near period. The American Bar Association, as elsewhere seen in our 
abstract of its proceedings, arrayed itself in line with this opposition. 
Notwithstanding this,! it is worth the most serious thought whether the 
jurisdiction of the courts of the United States should not, concurrently 
with the power of the other branches of the general government, extend 
to everything which concerns our external relations, not only to crimes 
committed in violation of our treaty obligations, such as the massacre 
of the Italian prisoners in the jail of New Orleans, but generally to 
crimes committed by or against aliens. The United States has paid s ~ 
large sum of money to the Italian government in discharge of its obli- 
gations, existing either by treaty or under the general principles of 
public international law, as indemnity for the murder of certain of its 
subjects by the mob in New Orleans. But while the United States must 
thus answer to Italy for the crime of the mob, its courts have no juris- 


1 Ante, p. 747. 
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diction to try and punish the authors of that crime. It is notorious that 
there is a firmer and better administration of criminal justice in the 
Federal than in the State courts in many sections of thecountry. Itcan 
scarcely be doubted that if the Federal courts had possessed the enlarged 
jurisdiction above spoken of, and if, under that jurisdiction, the mur- 
derers of Hennessey had been tried in a Federal court, they would have 
been convicted and punished, and the excuse for mob violence would 
not have arisen. Nor is any substantial danger to the liberty of the 
citizen perceived in such an extension of Federal jurisdiction ; for every 
accused person would be tried by a jury of the vicinage, as in the State 
courts, and there would be an appeal to the Federal Circuit Court 
of Appeals, and a review of errors before a bench of learned judges. 


Tue ALBANy Law JournaL.— The fact that this learned and interest- 
ing periodical has gone into the hands of a receiver does not necessarily 
imply that its readers are tired either of its editorials or of its poetry. 
If that is the reason of the calamity which has overtaken it, it should 
seem that the constant perusals of the editorials in the American Law 
Review, and especially of our Publishers’ Department, might have 
saved our genial contemporary for a better fate. The truth seems to be 
that the receivership which has overtaken the firm or corporation of 
Weed, Parsons & Co., was not the result of its insolvency, but 
grew out of the disagreement of its members as to its management. 
There is no reason to believe that our always bright and good-natured 
contemporary will not continue to live for some years yet, and we hope 
that its shadow may never grow less. 

N. B. The shadow of its genial editor could not very well grow less. 


Tae or Ex-Presipent James K. OveRTHROWN.—The fre- 
quent observation that a lawyer is incapable of making his own will has 
been forcibly exemplified in the will of James K. Polk, who was presi- 
dent of the United States from 1845 to 1849. This man, at the time of 
his nomination by the democratic party to the office of president, had 
held distinguished positions in the State of Tennessee, and had been a 
member of the House of Representatives from that State; but he was 
inno sense a national figure. He was not regarded as available presi- 
dential timber until, by some inscrutable freak of a nominating conven- 
tion, his nomination was actually made; and when the news of it was 
spread over the country everybody looked into the face of everybody, 
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and inquired: Who is James K. Polk? Against him was pitted the great 
commoner, Henry Clay, who was at that time the greatest figure in our 
politics, with the possible exception of Daniel Webster, in his own 
party. In fact, no man, not a soldier, has ever occupied in his party 
the supremely commanding position which Mr. Clay then occupied in 
the Whig party, except James G. Blaine in the Republican party. Never- 
theless, the great Kentucky commoner was signally defeated by this 
almost unknown Tennesseean. The gods willed it that during the 
administration of this obscure politician, of little genius and force, we 
should add an empire to our domains. And so we did, by one of the 
most unjust wars that has ever been prosecuted on any pretext. We 
wrenched from the sister republic of Mexico the vast territory secured 
to us by the treaty of Guadaloupe-Hidalgo, — extending our empire 
from sea to sea. This great acquisition of territory under the presi- 
dency of a small and feeble man, had its counterpart in 1867, when 
under the presidency of another Tennesseean, Andrew Johnson, a 
small-minded, conceited, though courageous and obstinate man— 
a man who attempted to take into his own hands the whole work 
of the rehabilitation of the States lately in rebellion, — a work which 
manifestly belonged to Congress, and not to the executive branch 
of the government, — a man of small and mean hatreds and, generally 
speaking, a man altogether too small for the office of president of the 
United States, -— we added, by peaceful means, another empire to our 
domains, through the purchase from Russia of the vast territory of 
Alaska, for an almost nominal sum. The greatness of this purchase 
will be best estimated when it is stated that, measuring the great re- 
public in its longest direction from east to west, from Eastport, in the 
State of Maine, to the last island of the Aleutian chain, it is found that 
the great cities of San Francisco in California, and Portland in Oregon, 
lay to the east of the dividing meridian line ; in other words — they are 
not half way across the republic, traveling from east to west. 

These two Tennesseeans cut a figure in our national history so 
unique, and so out of proportion to their real merits, that neither of 
them had occasion to sigh for such weak immortality as a tombstone 
could afford. Both owed something to natural ability ; but both were, — 
in a most emphatic sense, the children of fortune. Of the two, John- 
son was much the greater man, because in an hour of trial and peril he 
showed supreme courage; and Polk never had the opportunity of test- 
ing his qualities in an hour of supreme trial and peril. Fortunate as he 
was, Polk was afraid that his name would die, unless he could perpetu- 
ate it in marble; and accordingly he made a holograph will, in which he 
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devised his residence, in the city of Nashville, to his wife for life, and 
then provided as follows: ‘‘ As my beloved wife and I have mutually 
agreed that at our respective deaths it is desired by us that our bodies 
may be interred on the said premises, which I have denominated the 
Polk Place, and as it is also our desire that the said house, lots and 
premises should never pass into the hands of strangers who are not re- 
lated to me by consanguinity, [ do hereby, with a view to prevent such 
contingency, devise and bequeath the said house, lots and premises and . 
all the appurtenances thereunto belonging or appertaining, from and 
after the death of my said wife, to the State of Tennessee, but to 
be held by the said State of Tennessee in trust for the follow- 
ing uses, objects and purposes, and none other: That is to say, the 
State of Tennessee, through its governor for the time being, or, if he 
should decline to assume the execution of the said trust, then such other 
person as the legislature of the said State may, from time to time, au- 
thorize and empower for that purpose, shall permit the said house, lots 
and premises to be occupied, used and enjoyed by such one of my blood 
relatives having the name of Polk as may be designated by the said 
State, or its authorized agent, preferring always my nearest kin of the 
name of Polk, if there be such a person who shall be deemed worthy, 
and a proper person to occupy the same. But if, at any time, there 
shall be no blood relation having the name of Polk, then the said house, 
lots and premises shall be occupied, used and enjoyed by such other of 
my blood relations as may be designated by the said State to execute 
this trust. . Whichsoever of my blood relatives shall, after the death of 
my said wife, from time to time, use, occupy and enjoy the said house, 
lots and premises shall be required to keep the same in repair so as to 
prevent them from dilapidating or falling into decay; shall pay the pub- 
lic taxes thereon, and shall preserve and keep in repair the tomb which 
may be placed or erected over the mortal remains of my beloved wife 
and myself, and shall not permit the same to be removed, nor shall any 
buildings or other improvements be placed or erected over the spot 
where the said tomb may be. I request the public authorities of the 
State of Tennessee, whose people I have so long served in various public 
stations and to whom I am under so many obligations of gratitude, at 
the death of my beloved wife to accept and execute the trust specified 
in this devise.’’ 

This will, as already indicated, was written by the testator, with his 
own hand. It was written in the executive mansion at Washington, at 
the time when he was president of the United States. He was a lawyer 
of recognized ability, and his will was witnessed by one who had been 
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_ his law partner, but who was then a senator of the United States. It 
was evidently the result of much careful deliberation on his part. Not 
long after quitting the office of president of the United States he died, 
comparatively a young man. His widow continued to reside on the Polk 
place, as it has been called, in the city of Nashville, and she survived 
him some forty years. This venerable lady became one of the most 
unique social figures in America. An annual pension of five thousand 
dollars, voted by Congress, maintained her in a position of ease and 
comfort, if not of retired elegance. The legislature of Tennessee, at 
every one of its sessions, adjourned and paid a ceremonial visit to her 
at her residence. The life estate in the home place, which was 
devised to her by the will of her husband, expired with her 
death two or three years ago. Thereupon the governor and attorney- 
general of the State of Tennessee assumed and undertook, for the State, 
to accept the trust imposed upon the State by the will. President Polk 
had seven brothers and sisters, all of whom are now dead, but all 
of whom left numerous children. Most of these were and are, no 
doubt, worthy and excellent people, but it can hardly be doubted that 
some of them were people whom he would never have allowed to 
cross his threshold. They were mean enough, in the aggregate, to 
join together in a suit in chancery to set aside his will, on the ground 
that it was void as being contrary to the provision of the constitution of 
Tennessee against perpetuities. The names of these obscure persons,who 
could only become famous through this act of unmitigated littleness, will 
not be printed by us. Their names make a long column at the head of a 
bill in chancery. They claim various portions of the estate, some of 
them as small as a one-three-hundred-and-thirty-seventh part. The infi- 
nitesimal meanness of a person who will join in a bill in chancery to 
recover a one-three-hundred-and-thirty-seventh part of the estate of a 
deceased president of the United States, who disposed of it by his will 
in the vain hope of being able thereby to perpetuate his memory, which 
estate cannot, on any estimate, be worth more than fifty thousand dol- 
lars, and would probably not sell for half that sum, can be imagined, 
but can hardly be paralleled. Nevertheless, the court, before whom this 
suit in equity was heard, found itself obliged to administer the law. 
The Court of Chancery of Davidson county, in which Nashville, the 
capital of Tennessee, is situated, is presided over by an able lawyer and 
dignified gentleman, whom many of our readers in various parts of the 
country have met at the annual meetings of the American Bar Associa- 
tion. Chancellor Allison found himself obliged to set aside the fore- 
going will, as being void under the provision of the constitution of 
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Tennessee against perpetuities ; and in doing so, he delivered a written 
opinion, which seems to vindicate the view which he has taken. We 
reprint the argumentative portions of it, as follows: — 


The Polk family, decendants of the testator’s brothers and sisters, maintain 
by their bill that the foregoing devise, in trust, to the State of Tennessee, is 
void, because: 

(1) The State of Tennessee has no power to accept or execute the trust. 

(2) The trust is too vague and uncertain. There is no standard, nor are 
there any reliable means, whereby such persons as the testator desires to enjoy 
Polk Place can be designated or ascertained. 

(3) The devise creates a perpetuity by the provision that the trust shall be 
kept there and kept in repair forever, and that no building shall ever be erected 
on that spot. 

(4) It establishes a perpetuity, in that it provides that Polk Place shall be 
held by the State, in trust, for such persons of the house of Polk as may be 
designated by the State, from time to time, forever, and, thereby, make said 
lands inalienable forever. 

(5) It establishes a house of nobility, and secures, through the instrrmental- 
ity of the State, to a succession of persons related in blood, privileges and 
honors inconsistent with the laws of the State. 

(6) The said trust is personal and peculiar to the State, and plainly not com- 
mitted for its execution to any private person; and, as the State cannot accept 
and execute the same, it cannot be executed at all. 

The State of Tennessee aflirms that the main object of the testator was to set 
apart a small lot of land for a tomb for himself and wife, as a charitable use, 
which he had the authority to do; and that the other matters of the devise were 
but incidents in the execution of this purpose, and cannot affect the lawfulness 
of his principal devise. 

This will was written by the testator, with his own hand, in the executive 
mansion at Washington, at a time when he was president of the United States. 
He was a lawyer of recognized ability, had filled many high public offices with 
distinction, and reflected great honor upon his State. His will was witnessed 
by a law partner and a senator in Congress, and named as executor one of the 
justices of the Supreme Court of the United States. It comes to us with the 
impression of having been carefully thought out before it was formally put 
down and published as his last testament. Recently John Shakespeare made a 
bequest to establish a museum at Stratford-upon-Avon in the house where 
Shakespeare was born. The bequest was assailed as void because it estab- 
lished a perpetuity. When the case reached the Court of Chancery Appeals 
the Lord Chancellor said, in substance, that the inclination of Englishmen to 
give effect to everything that contributed to the honor of Shakespeare was so 
strong that it was necessary for the judges to enter into a covenant not to 
violate the fixed rules of law established for determining perpetuities. Thomp- 
son v. Shakespeare,’ being in harmony somewhat with that sentiment, it is 
necessary for us to follow closely the precedents upon the questions involved 
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here, for courts of justice were organized to administer the laws uniformly 
and impartially without respect of times or persons. 

It would be difficult to designate from the will, which was the supreme 
intention of the testator. It states it was the desire of himself and 
wife that Polk Place should never pass into the hands of strangers, and 
“*to prevent such contingency”? it was conveyed to the State, that the most 
worthy of his name and blood might occupy it from generation to genera. 
tion. The will also expresses the wish of the testator and his wife that their 
tomb might be at Polk Place; that it should not be removed therefrom, and no 
building or other improvement should be erected over said tomb. The will 
further provides for the tomb to be kept in repair forever by the tenant asa 
small return for the privilege of being permitted to occupy the home of his 
illustrious relative. These three are the leading ideas of the will, and they are 
all to go on forever. 

The constitution of Tennessee provides ‘that perpetuities are contrary to 
the genius of a free people, and shall not be allowed.”’! The essence of 
a perpetuity is that the property conveyed is incapable of being sold, 
freed from all limitations and trusts by the use of all the means known to 
the law for effecting sales, beyond the period prescribed by law, which is life, 
or livesin being, and twenty-one years and ten months thereafter. Un- 
questionably, the effect of this devise is, considered as a conveyance 
for private or individual purposes, to establish an unlawful perpetuity, 
But conveyances for charitable uses do not fall within the law against 
perpetuities. And it is contended for the State of Tennessee here that 
the devise of the tomb is such public, charitable use.- It is often difficult to 
determine, and still more difficult to define, what is a charity, and to say when 
a court of chancery should extend its jurisdiction over it. Charity, in its prac- 
tical sense, is considered to be the act of giving to the poor. It was helda 
much broader term, though, by the early Christians, for the Apostle wrote: 
“Though I bestow all my goods to feed the poor and have not charity, it 
profiteth me nothing.’? Gifts to pious, superstitious and charitable uses became 
so universal at an early era in English history, that the church and ecclesiasti- 
cal bodies were found to be absorbing all the property of the realm. Statutes 
of mortmain were passed to limit such donations. During the struggle be- 
tween the Pope and Henry VIII. that monarch, in the same spirit, confiscated 
even the properties of hospitals and universities; it was carried on by him and 
his successors until Parliament was called on to protect legitimate charities, 
The act of 43 Elizabeth, chapter 4, was passed in 1601, generally called the 
Statute of Charitable Uses, and provided for the enforcement of charities by 
the Chancery Court through commissions. The Chancellor in England then 
derived his authority over charities from three sources: As representative of 
the crown, the King, as parens patrie, possessing a general superintendence 
over all charities; from the act of Elizabeth; and from the inherent extraordi- 
nary jurisdiction of the court of equity, to administer trusts. The first, or 
ordinary jurisdiction, is not administered by our court of chancery, not being 


1 Article I., section 22. 2 Franklin v. Armfield, 2 Sneed 
(Tenn.), 355. 
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in harmony with our system of government; the act of Elizabeth is not 
enforced in this State; so the only authority vested in our courts of equity 
over charities is in virtue of its extraordinary jurisdiction. But not- 
withstanding the statute of Elizabeth is not in force in this State, it being a 
remedial statute, the laws of England relating to charities existing at that time, 
and not inconsistent with our institutions, are in force as a part of our common 
law.? 

The policy of the law is to permit the fullest control over the disposition of 
property. And, if the rule against perpetuities is not violated, the bequest 
will be enforced. A donation to erect a fence around a cemetery lot was held 
valid. A legacy of £100 to Dr. Samuel Johnson, on condition of his writing 
an epitaph for testator’s monument, was declared good. A bequest to one, 
upon condition that he keep up the tomb of testator, is not void. It is nota 
charitable use, but it is not illegal, because it is not a perpetuity, it being for 
the life of the legatee only.5 In this State it is held that a bequest to an ex- 
ecutor to erect a monument and inclose a family burying ground is valid.¢ 
But in the same case a bequest of a fund, the interest of which was to be ap- 
propriated to keeping up the monument and cemetery, was declared void as 
tending to create a perpetuity.’ 

A gift for a public charity is not void, although in some form it creates a per- 
petuity. But the bequest must be by express terms, or reasonable implication, 
for the benefit of the public. And Jarman defines a charity to be a general 
public use.® A charity implies that there is some public benefit open to an in- 
definite and vague number. Devises for the improvement of a city are good.” 
A devise for the purpose of bringing water into a city, extending to the poor as 
well as to the rich, is a general public use, and is acharity." But a private 
museum, or a library, established by private subscription for the use of the 
subscribers, has been held not to be acharity.“ It is diverting to observe the 
novel devises resorted to, even in the last moments, to have the most obscure 
names remembered. In Detwiller v. Hartman, a fund was bequeathed to be 
putat interest for the support of a military brass band, whose duty it should 
be to march to the testator’s grave on the anniversary of his death and there 
perform funeral marches. The bequest was held void; it was a perpetuity, and 
not a charity; it did not offer the music for the benefit of the public, but the 
sole idea of the testator was to keep his memory fresh in the public mind. Mr. 


1 Green v. Allen, 5Humph. (Tenn.) Piper v. Moulton, 72 Mo. 159; Rickard 
169; Frierson v. General Assembly, 7 vv. Robson, 31 Beavan, 243; In re Bur- 
Heisk. (Tenn.) 683. kitt, 9 L. R. Ch. D. 576, 

2 Dickson v. Montgomery, 1 Swan 8 2 Perry on Trusts, section 687. 
(Tenn.), 348. ® 1 Jarman on Wills, 192. 

Cool ». Higgins, 8 C. E. Green 10 Hawes v. Chapman, 4 Vesey, 542. 
{N. J.), 308. 1 Jones v. Williams, Ambler, 651. 

* Mellick v. President, 1 Jac. 180. 2 Drury v. Nattick, 10 Allen (Mass.), 

§ Loyd v. Loyd, 10 Eng. L. & Eq., 179; Thompson v. Shakespeare, 1 De 
144. G. F. and J. 406; Carne v. Long, 2 

* Fite v, Beazley, 12 Lea (Tenn.), Ind. 79. 
$28, 13 37 New Jersey, Equity, 347 
' Hoare v. Osborne, 1 L. R. Eq. 583; 
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Polk has made no reference to the public in his will: it does not become g 
factor, whether we consider the will as a provision for his family, or to provide 
a tomb, or to establish a fund to keep up the tomb. Every essential feature 
is bounded by his own interests or that of his family. Those interests are 
private — the public are not concerned in them. 

It is very clear that, if the testator had attempted to carry out the idea ot the 
will making provision for the most worthy of his name and blood to hold Polk 
Place against strangers, in secula seculorum by direct conveyance of the fee 
to them, without the intervention of a trustee, it would have been void as a per- 
petuity. What virtue then can the devise acquire from the trustee? It is not 
lawful for one to give power to trustees to bound an estate beyond the limits of 
the rule against perpetuities, but the person appointed to take must have been 
capable of taking directly under the will.1_ Such was the Duke of Marlborough’s 
case.2, There the Lord Chancellor said: ‘ You cannot give a legal estate and 
divest it of legal incidents. The duty of this court is to give trusts the same 
extent as legal limitations, and to make the systems of law and equity uniform.” 
All the beneficiaries need not be in existence at the creation of the trust, but 
they must be designated and come into existence within the time prescribed 
by the rule against perpetuities.$ 

In Hornberger v. Hornberger,‘ the testator devised his residence to the city 
of Clarksville, for the benefit of the poor; and, by a subsequent clause, he ex- 
cepted out of the devise his burying ground and flower garden, which he direct- 
ed should be held by the city, also in trust, forever, and that it should be, 
moreover, kept up perpetually and out of the principal estate given to the poor. 
The court sustained the main gift as a public charity, but declared both ex- 
ceptions void as perpetuities. The opinion, though brief, recognizes, in plain 
terms, the two perpetuities: one the burying ground and flower garden; the 
other the appropriation, out of the main charity, of a fund sufficient to keep 
them up; for it says after stating that the estate of the testator was given to the 
poor: ‘*‘ Subsequently this devise is qualified by an exception for the purpose of 
the perpetuity; and, again, it is provided that out of the fund created for the 
charity the perpetuity shall be supported.’ The only perpetuity that could 
have been referred to here was the’ trust, establishing a burying ground and 
flower garden. And it was declared void because it was a perpetuity. If it be 
considered an open question, however, in this State, it must be resolved against 
the validity of a devise for a tomb, as a devise for the benefit of the dead is void, 
whether it be of the ground upon which they rest, or a fund to keep up those 
grounds; the principle is the same. There can be no trust without cestuis que trust. 
It were better to let some tombs pass into the hands of strangers and fall into ruins 
than to permit every testator to devote to his own grave as much land as his own 
taste might suggest or his purse could bear, and thus withdraw it forever from 
business relations. If this had been the rule of public policy since the dead 
were accorded the right of sepulture, the earth would practically belong to the 
dead and would not be large enough to meet the demands of the living. 

As no one of the different intentions of the testator could be carried out with- 


1 2 Redfield on Wills, 850. 4 12 Heisk. (Tenn.) 635. 


2 1 Eden, 417. 5 1 Lewin on Trusts, 106. 
* 1 Perry on Trusts, section 66. 


SSeBSBB EEL E, 


eut 
Poll 
this 
sary 
of 3 
ence 
men 
the 
ure 
the 
bee 
cre 
as | 
will 
and 
chu 
You 
ove 
Ha 
the 
cre 
“ } 
see 
vot 
cas 
ital 
an 


NOTES. 905 


eut maintaining a perpetuity, the whole will must be set aside so far as concerns 
Polk Place, and that property turned over to his heirs-at-law. Having reached 
this result for the reasons given in the foregoing opinion, it becomes unneces- 
sary to review the other grounds upon which the heirs have placed their right 
of action. Although the judiciary have reached this conclusion by an adher- 
ence to well-established precedents, the other departments of the State govern- 
ment, it is to be hoped, may yet find some ways and means to preserve for all 
the people of Tennessee the tomb of her illustrious son. 


Tue Faiture or THE Titpen Trust. —In connection with the fail- 
ure of the will of the late President James K. Polk, the reader will recall 
the failure of the trust of Samuel J. Tilden, believed by many to have 
been de jure the president of the United States. The failure of the trust 
created by this will was commented upon by the lay and legal journals, 
as a striking evidence of the inability of an able lawyer to make his own 
will. It may seriously be doubted whether the will of that great lawyer 
and politician, which failed in New York, would have failed in Massa- 
chusetts or in England. The decision of the Court of Appeals of New 
York in the case of Tilden v. Green,! in which a majority of the judges 
overthrow the trust in the will known as the ‘‘ Tilden trust,’’ is the sub- 
ject of an article by Professor J. B. Ames in the March number of the 
Harvard Law Review,—the conclusion of Professor Ames being that 
the will was well drawn, and that the trust thereby attempted to be 
created ought not to have been overthrown. The learned author says: 
“Melancholy the spectacle must always be when covetous relatives 
seek to convert to their own use the fortune which a testator has de- 
voted toa great public benefaction. The society is powerless in a given 
case, so long as the forms of law are observed. When, however, char- 
itable bequests have been repeatedly defeated, under cover of law, 
and that too although the beneficent purpose of the testator was un- 
mistakably expressed in a will executed after due formalities, and 
although the designated trustees were willing and anxious to perform 
the trust reposed in them,—one cannot help wondering if there is 
not something wrong in a system of law which permits these de- 
plorable disappointments of a testator’s will and the consequent 
loss to the community. The prominence of the testator and the 
magnitude of the ‘ Tilden trust,’ which has recently miscarried have 
aroused so general an interest, that this seems a peculiarly fit time 
to consider the legal reasons for the failure of that and similar chari- 
table bequests in New York.’’ The learned author then, without 


1 28 N. E. Rep. 880. 
VOL. XXVI. 58 
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quoting the exact provisions of the will creating what is known ag 
the ‘Tilden trust,’’ transcribes as substantially correct, the sum. 
mary of the same made by a majority of the judges of the New York 
Court of Appeals in the case in which the will was overthrown: “J re. 
quest you [the executors] to canse to be incorporated an institution to 
be called the ‘Tilden trust,’ with capacity to maintain a free library 
and reading-room in the city of New York, and such other educational 
and scientific objects as you shall designate; and if you deem it expe. 
dient — that is, if you think it advisable and the fit and proper thing to 
do — convey to that institution all or such part of my residuuary estate 
as you choose; and if you do not think that course advisable, then ap. 
ply it to such charitable, educational, and scientific purposes as, in your 
judgment, will most substantially benefit mankind.’’! ‘The trustees,” 
continues the learned commentator, ‘‘ procured the incorporation of the 
‘ Tilden Trust,’ and elected to convey the entire residue to that institu- 
tion. An admirable will and willing trustees — and yet the bequest was 
not sustained. If the trustees had not elected to give the property to 
the ‘ Tilden trust,’ that institution would have had no claim, nor would 
there have been, under the law of New York, any means of compelling 
them to apply it to the alternative charitable purposes. Therefore, the 
Court of Appeals decided, the trustees could not dispose of the prop- 
erty in either of the two modes indicated in the will, and the entire 
residue, amounting to some $5,000,000, must be distributed among the 
heirs and next of kin.’’ 


Micuican State Bar Association. — The Michigan State Bar As- 
sociation held its second annual meeting at Grand Rapids on July 26th, 
under the presidency of Hon. Thomas J. O’Brien. The address of 
President O’Brien was directed chiefly to practical matters, such as 
legal education and the qualifications for admission to the bar; the 
propriety of increasing the terms of office of the judges ; the expediency 
of abolishing the principle of the unanimity of juries ; the reduction of 
the duration of legislative sessions; and the relief of the Supreme 
Court. He seemed to think that sessions of the legislature could be 
curtailed to four months- without public detriment. His plan for re- 
lieving the Supreme Court involved the fixing of the pecuniary limit of 
appealable cases at controversies involving not less than five hundred 
dollars and the creation of some sort of intermediate appellate court, 


1 Tilden v. Green, 28 N. E. Rep. 880-887. 
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either composed of the circuit judges setting in banc, or of an appel- 
late court consisting of judges other than the circuit judges. 

A letter was read from Hon. Alfred Russell, of Detroit, containing 
several suggestions under this head, one of which advised fixing a five 
hundred dollar limit to the right of appeal, except where special leave is 
granted, which he said would reduce the business of the Supreme 
Court by one-third. Another was to repeal the constitutional require- 
ment that opinions shall be written and reported in every case. Still 
another was to restrict the original writ of mandamus to its common 
law use, that is, to cases where no other remedy known to the law ex- 
ists. He also recommended the adoption of the Wisconsin practice, 
abolishing bills of exceptions. He would certify up the stenographer’s 
notes in full, not to be printed, and would require the party removing 
the cause to the Supreme Court to prepare a case, to which the opposite 
party might prepare amendments, — the case and the amendments to 
be printed. A practice somewhat like this exists in Missouri, and our 
experience with it leads us to believe that it creates more delay than 
it obviates, besides often presenting the case for decision in the appel- 
late court on a garbled record, and obliging that court to make up a 
record as best it can by piecing it out from the abstract of the appel- 
lant and the amendment of the respondent, and often from a supple- 
mental or qualifying abstract submitted by the appellant. ‘This system 
also has the evil of submitting causes for appellate review on records 
so imperfect that the appellate court sometimes decides a case upon a 
different record from the true record of the court below. 


Damaces Cavsep sy Licurninc Enrertnc BuiLpincs on ELEcTRIC 
Wires.—- A learned friend writes to us to inquire whether any decisions 
have been rendered on the question of the right to recover damages of 
telephone or electric lighting companies in consequence of lightning en- 
tering buildings on their wires; and whether it has been decided that 
such damage is to be ascribed to what is called ‘‘ the act of God.” If 
any of our readers know of such a case they will confer a favor by 
calling our attention to it. 


Tue American Law REcIsTER AND REvIEW.— This distinguished pub- 
lication, which, upon its resuscitation this year, appropriated the name 
of The American Law Review, has discreetly ceased to exchange with 
us, and its ‘‘ editorial board ’’ is still understood to have under consid- 
tration the propriety of appropriating our name. We insert this para- 


| 
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graph for the purpose of cautioning our readers that we are no part of 
that publication. It is the deceased American Law Register, reguggj- 
tated under a new management called the University of hae 
Press, whatever, or whoever that is. 


Mourpers, Hanecrncs anp Lyncuines. —Some one has collected the 
appalling statistics of 10,196 murders committed in the United States 
during the years 1890 and 1891, for which only 552 of the murderers 
suffered the death penalty, and only 230 of them in pursuance of law: 
the others died at the hands of lynching parties. We do not know 
from what sources these so-called statistics are compiled, and do not 
believe that they are authentic; but it may be that they are not far out 
of the way. When English writers say that the American people re- 
semble the ancient Romans in their habit of obedience to law, they say 
what is a wide departure from the real truth. 


Perscury: Power To Issuzt a BENCH WARRANT FOR THIS OFFENSE. — 
We recall a case where a learned and careful judge of one of the State 


civil courts in St. Louis became satisfied that a suitor in his court had 
committed willful and corrupt perjury; and he directed the suitor to 
remain in court until the adjournment, and when the hour of adjourn- 
ment arrived directed him to return to court the next day. In the 
meantime he made inquiry into the question of his power to commit 
the witness by a bench warrant, and, as we recall it, concluded that he 
had no such power, —there being no statute granting it. This question 
is called up by a ruling made by a judge of one of the county courts 
in England, who became satisfied that the plaintiff in a civil case tried 
before him had committed willful and corrupt perjury, and who accord- 
ingly took the course of sending a copy of the evidence to the Treasury 
or director of public prosecutions, with a representation that in his 
opinion the plaintiff had committed willful and corrupt perjury during 
the hearing of the cause. The act of parliament empowered him to 
commit the plaintiff for trial at the next assizes, without the necessity 
of any examination before the magistrates; but he said that it would 
be far more satisfactory to him that the criminal charge should be inves- 
tigated by an independent tribunal in the ordinary way; and he did 
not, therefore, exercise this power. The statute referred to! confers 


114 and 15 Vict., chap. 100, §19, the since repealed statute 23 Geo. IL, 
enacted to extend the provisions of chap. 11. 
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the power upon many courts and judges by name, ‘‘or any court of 
record,’’ ‘* in case it shall appear to him that any person has been guilty 
of willful and corrupt perjury ’’ in any evidence given or taken before 
him, ‘‘ to direct that such person shall be prosecuted for such perjury, 
and to commit such person so directed to be prosecuted until the next 
assizes,’’ etc. The judge, in issuing a bench warrant, obviously exer- 
cises no greater powers than those exercised by a committing magis- 
trate; and the person has no doubt the same remedy to be admitted to 
bail as in case of his commitment by a magistrate, and the same right 
to be discharged by habeas corpus if he is not indicted by the grand 
jury at the second succeeding term of court after his commitment, 
under the habeas corpus act. We concur with the Law Journal (Lon- 
don) in taking the view that where this power exists and the presiding 
judge is clearly of opinion that a case has arisen for its exercise, he 
ought to take the responsibility of exercising it, without referring the 
case to a different tribunal or magistracy for investigation. He is, in 
contemplation of law, and no doubt also in point of fact, just as impar- 
tial and as well capable of exercising the power as a separate magis- 
tracy would be, — indeed better capable, —for he has been present at 
what may be called the corpus delicti. 


Corrupt Practices Acts.— Some of the States have adopted statutes 
known as ‘‘ Corrupt Practices Acts,’’ modeled after similar statutes in 
England and Canada, designed to prevent corrupt practices at elections. 
A bill for such a law will be introduced in the next session of the Mis- 
souri legislature, and we hope that it will pass. A leading feature of 
these acts is that they require candidates to make a sworn statement of 
the money expended and the manner in which it has been expended. 
The New York statute has produced some curious revelations. One of — 
them is that the successful candidate for surrogate of the county of 
New York makes oath to an expenditure of $5,000, paid to the Tammany 
Society as an assessment. Several years ago in this Review we made the 
statement that the successful candidates for judicial offices in New York 
city were assessed to such an extent by the political bosses, that they 
literally bought their offices. For this statement we were taken to task 
by a professional journal published in that city whose editor would have 
been ashamed to write a denial or palliation of our statement, but 
for the fact that his paper was the quasi organ of some of the judges 
who acquired their offices in that way, and lives by legal advertising 
which is the gift of those judges. Now, a case where a candidate for 
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a judicial office is obliged to give the sum of $5,000 to any political 
society, abundantly confirms our former accusation. What is a 
matter of more regret is that this is only an exaggerated instance of 
what is taking place, to a greater or less degree, in all our ‘large 
cities, including St. Louis. Every candidate for office in St. Louis, 
judicial or otherwise, pays a large assessment to the committee of his 
party. This money is supposed to be expended in the so-called 
‘‘legitimate work’’ of the ‘* campaign,’’ —that is in ‘‘ whooping up 
the boys’’ and paying the expenses of torch-light processions, uni- 
forms, the rent of club halls, drinks, etc. In point of fact, a large 
portion of it is known to be regularly ‘‘ knocked down ’’ by some of the 
chronic manipulators who live out of politics. An old professional pol- 
itician of this species, attached to the Republican party of St. Louis, 
has notoriously made his living out of such assessments and out of 
office-brokerage, and accumulated property during a great many years, 
having at the time no other visible or even pretended means of support, 
As a general rule, no man can be a candidate for any local office on the 
ticket of that party without paying tribute’to him. Sometimes, under 
the pressure of a decent party opinion, and in order to ‘‘ pander to the 
moral sentiment,’’ as Boss Tweed once said, he puts a decent man on 
his ticket to ‘‘ strengthen it,’’ but then he tries to squeeze and bleed 
him after he gets him there. Such men are produced in accordance 
with the regular laws of politics. They are found in both parties, and 
in this respect one party is no better than another. The conditions 
which render their successful work possible are the conditions of men 
coming up and voting their party ticket like so many sheep, no matter 
who may happen to be nominated thereon. The terror of such scoun- 
drels is the independent voter, and they will never be put down and 
their trade suppressed until enough independent voters develop to down 
their candidates at every election. The independent voter was abroad 
at the last election in St. Louis, and his work produced some very un- 
expected and even surprising results. But in Missouri, outside of St. 
Louis and two or three other large places, a spike-tailed yellow dog 
could be elected to any office on the ticket of the dominant party with 
scarcely a lag behind the regular party vote. 

No statute relating to corrupt practices at elections will reach 
its object, so far as the two principal cities of Missouri are con- 
cerned, which does not provide for a different scheme for revising 
the list of registered voters. Shortly before the last election there was 
a revision of the list in St. Louis, which resulted in striking therefrom 4 
large number of well-known citizens, householders and freeholders of 
the city. The names of those who were thus disfranchised included 
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John W. Noble, Secretary of the Interior, and his late law partner, 
John C. Orrick, both of whom have resided in St. Louis for many years ; 
though they were afterwards restored. In one small election precinct 
in the southwestern portion of the city, eleven well-known citizens had 
been stricken from the list. Strangely enough, one of them was the . 
keeper of the saloon in which the election for that precinct was held! 
This was the only saloonin that precinct, and this saloon had been kept 
by that man for several years. If a clergyman had been disfranchised, 
very little would have been said about it; but the infamy of disfran- 
chising a saloon-keeper, and what was more infamous, the only keeper 
of one of these necessary establishments in the whole precinct, surpasses 
anything we have ever heard of before. The comical part of it in that 
precinct culminated at about 11 o’clock on the morning of the election, 
when one of the clerks of the election concluded that, as there was a 
lull in the proceedings, he might as well avail himself of it to cast his 
vote. When he turned to find his name on the list of voters, he found 
that it was not there; so that he not only could not vote, but he was 
obliged to vacate his office of clerk of election, not being a qualified 
voter. ‘These are samples of occurrences that took place all over the 
city of St. Louis. They did not take place merely in the down-town 
wards, where there is a large transient and floating population, but they 
took place, as in the precinct already referred to, where the population 
is more permanent ; and they resulted in disfranchising great numbers of 
permanent residents. The business is said to have been the result of the 
act of the recorder of votersincalling upon the committees of the two lead- 
ing political parties to furnish revisers; and it is said that he sent the 
Republican revisers into the Democratic wards, and the Democratic 
revisers into the Republican wards. Some of these revisers appear to 
have been irresponsible vagabonds, who had no acquaintance with the 
district where they were sent to act as revisers, and who did not even 
take the pains of calling to their aid the policeman on the beat. The 
result was infamous in the last degree. Where it was the result of 
design, as it no doubt was in many cases, the scoundrels who were of- 
ficious in it ought to be in the penitentiary ; where it was the result of 
their negligence, they ought to be in the workhouse. We have had 
something to say subsequently to almost every election upon this sub- 
ject of disfranchising voters in St. Louis. The infamy of the system is 
that the office of recorder of voters is in the hands of one of the politi- 
cal parties, and it has never been fairly administered, with one excep- 
tion. The worst feature of it is that there is no public opinion which 
revolts at such business except where it touches the question of party 
success, and that the press does nothing to create such a public opinion. 
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Treason Triats in tHe Unitep States.— The indictments which 
have been returned for treason against the State of Pennsylvania, grow. 
ing out of the riots at Homestead in that State, have drawn the atten. 
tion of the profession to the subject of treason, and particularly to 
treason against one of the States of the American Union. The consti- 
tutions of most of the States define treason as levying war against the 
State or adhering to its enemies and giving them aid and comfort, — 
following in this definition the language of the constitution of the United 
States. How the case of the committee of an organized society of 
laborers in directing a strike, some of the incidents of which involve vio- 
lations of the law and even a resistance to the constituted authorities of 
the State, can be dignified into the crime of treason, passes professional 
comprehension ; and yet one of the justices of the Supreme Court of 
Pennsylvania issued a bench warrant for the crime of treason against 
one of these persons, and, it is understood, charged the grand jury to 
indict them, which was done. We have read the indictment, and it is a 
mass of stale, medieval verbiage, drawn seemingly from some old pre- 
cedent not dating later than the reign of William and Mary. The sub- 
ject has led one of our most patient and learned historical lawyers, Mr, 
Roger Foster, of New York, into an investigation, the result of which 
is given in the Albany Law Journal of October 29th, in which he en- 
deavors to give a brief statement of the different trials for treason 
which have taken place in this country since early colonial times. Mr. 
Foster dismisses the celebrated trial of Aaron Burr in a paragraph; but 
acritique of that trial, written by so competent a pen, would be 
highly interesting. The report of it which is on the shelves 
of most of our law libraries, makes two bulky volumes. It is, 
from beginning to end a mass of wind and shenanigan, illus- 
trating in a conspicuous degree the professional theories of that 
day. It finally collapsed with a direction to acquit the prisoner, 
when Chief Justice Marshall discovered that it was necessary 
to the jurisdiction of his court that an overt act of treason 
should have been committed by the prisoner within the district of 
Virginia, and no such overt act had been proved. If the Attorney- 
General had had the brains which he is reputed to have possessed, he » 
would have foreseen that in the beginning, and would have had Burr 
indicted in some district in which he had committed an overt act of 
treason. But the truth was that Burr never committed an overt act of 
treason, provided it is necessary to such an act that he should have 
given battle with his forces to the troops of the United States, or even 
resisted a posse of a marshal of the United States. He engaged in & 
treasonable correspondence with Wilkinson, who was governor of 
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Louisiana, in consequence of which he got up an expedition on the 
Ohio river designed to float down to the Louisiana country, and there 
wrest those territories from the United States, or go on to Mexico and 
do something there, nobody knows exactly what. He never made any 
armed resistance to any forces of the United States, and his whole ex- 
pedition collapsed at Natchez and scattered through the woods. The 
whole trial was a monumental farce. 

One of the trials which Mr. Foster includes in his catalogue did, how- 
ever, contain a good lesson in the law of treason. That was the trial. 
of Castner Hanway, in the circuit court of the United States at Phila- 
delphia in 1851. Hanway, heading a mob, had resisted a deputy 
marshal of the United States, who was making a rendition of a runaway 
slave under the fugitive slave law of 1850, in the course of which re- 
sistance the slave-owner himself was killed. He was tried for treason 
against the United States, before Mr. Justice Grier and Mr. District 
Judge Kane, and a jury. He was defended by John M. Read, whose 
speech is said by Mr. Foster, ‘‘ to have been one of the ablest speeches 
ever made at the American bar, and to contain a learned and lucid 
exposition of the law of treason.’’ As the shorthand reporter was not 
abroad in those days, only a brief abstract of this speech has been pre- 
served. The learned advocate did, however, succeed in convincing the 
judges that it was not treason; for Mr. Justice Grier charged the jury 
in the following language :— 


“But when the object of an insurrection is of a local or private nature, not 
having a direct tendency to destroy all property and all government, by numbers 
and armed force, it will not amount to treason. 

“The conspiracy and the insurrection connected with it must be to affect 
something of a public nature, to overthrow the government or to nullify some 
law of the United States, and to totally hinder its execution or compel its repeal. 
A band of smugglers may be said to set the laws at defiance, and to have con- 
spired together for that purpose, and to resist by armed force the execution of 
the revenue laws; they may have battles with officers of the revenue, in which 
numbers may be slain on both sides, and yet they will not be guilty of treason, 
because it is not an insurrection of a public nature, but merely for private lucre 
oradvantage. A whole neighborhood of debtors may conspire together to resist 
the sheriff and his officers in executing process on their property; they may per- 
petrate their resistance by force of arms; may kill the officer and his assistants, 
and yet they will be liable only as felons and not as traitors. Their insurrec- 
tion is of a private not of a public nature; their objectis to hinder or remedy a 
private not a public grievance. A number of fugitive slaves may infest a neigh- 
borhood, and be encouraged by the neighbors in combining to resist the capture 
of any of their number; they may resist with force and arms their master or the 
public officer who may come to arrest them; they may murder and rob them; they 
are guilty of felony and liable to punishment, but not as traitors. Their insur- 
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rection is for a private object and connected with no public purpose. It is true 
that, constructively, they may be said to resist the execution of the fugitive 
slave law, but in no other sense than the smugglers resist the revenue laws, and 
the anti-renters the execution laws. Their insurrection, their violence, however 
great their number may be, so long as it is merely to attain some personal or 
private end of their own, cannot be called levying war. Alexander the Great 
may be classed with robbers by moralists, but still the political distinction wi} 
remain between war and robbery. One is the public and national, the other 
private and personal. Without desiring to invade the prerogatives of the jury 
in judging the facts of this case, the court feel bound to say that they do not think 
the transaction with which the prisoner is charged with being connected rises to. 
the dignity of treason or a levying of war. Not because the numbers or force 
are insufficient. But first, for want of any proof of previous conspiracy to make 
general and public resistance to any law of the United States.” 


This lucid charge disposes of any attempt to raise to the grade of 
treason the act of a lot of half-starved mechanics, or their governing 
committee, where they are organized into a society, in taking unlawful 
measures to coerce their employer into compliance with their demands, 
The object is not to bring about any political change whatever, but to 
subject a party to an intended contract to a species of duress, such as 
will compel him to enter into a contract determined upon by the mem- 
bers of the unlawful combination. It is undoubtedly an unlawful con- 
spiracy, provided it has in contemplation the attainment of its object 
by unlawful means. Those who engage in it, beyond question, array 
themselves in a sense against every law-abiding member of society. 
But it is the wildest dream to dignify such a conspiracy with the name 
of treason. Burr, and Shay, and Dorr, and others who have figured as. 
defendants in trials for treason intended or endeavored to produce 
political changes by armed resistance to constituted authority. There 
is nothing of this kind in a mere labor riot such as existed at Home- 
stead, no matter what number of persons may have engaged in it. 


APPELLANT AND APPELLEE. — The regrettable practice which judges 


of appellate courts have of designating the parties in their opinions, as— 


appellant and appellee, or plaintiff in error and defendant in error, 
without regard to the relation in which they stood in the court below, 
is productive of constant confusion, and makes it difficult to under- 
stand opinions which otherwise would be clear. We are moved to 
these observations by trying to extract the real state of the case from 
the statement and opinion in the case of Beardsley v. Beardsley,’ where 


1 138 U. S. 262. 
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the parties are reversed in the captio: (as they never should be), and 
where we have to go back to the opening part of the statement, — that 
this was a suit in equity brought by the appellee in the court below, 
against the appellant, etc., in order to get hold of the true relation of 
the parties ; and then, as the parties are designated, not as plaintiff and 
defendant, but as appellant and appellee, not only through the rest of 
the statement, but also through the opinion, the mind is engaged in a 
constant struggle to recollect which is plaintiff and which is defendant. 
It is strange that judges and reporters are so neglectful as to construct 
their statements and opinions in this way. In the particular case, what 
makes the trouble worse, is that the plaintiff and defendant were 
brothers, and they are not distinguished from each other in the caption, 
which is simply Beardsley v. Beardsley. 


Tae Torrey Bankrupt Bit. — This bill was favorably reported by 
the committee of the House of Representatives on July 27th, in an 
elaborate report of the committee on the judiciary prepared by Mr. 
Oates. The committee recommends its passage in warm terms, and 
recommend that three other bills pending before that body be laid on 
the table. The expiring Congress has not much to do, and there is no 
good reason why it should not take up this bill and pass it. 


Jupce ANTHONY ON EX-PRESIDENT CLEVELAND.— Judge Elliott An- 
thony, of Chicago, was in his youth one of the principals of Kirkland 
Academy, situated at Clinton, N. Y., and Grover Cleveland was a 
student. Judge Anthony, in his work entitled ‘‘The Story of the 
Empire State,’’ pays a glowing tribute to the abilities and qualites 
of Mr. Cleveland. Judge Anthony is an able jurist, as well as a much 
travelled and highly cultivated man; and as Mr. Cleveland has had the 
good fortune again to become president, he might rise above party con- 
siderations and appoint his old precevtor to a seat on the Federal bench 
without doing an unworthy thing. 


Jupees AND Po.iticat Bras. — It is not true that on political ques- 
tions judges always decide according to political bias. The real truth 
seems to be that on a political question which is more or less in the 
clouds, each judge will decide according to his previous course of think- 
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ing, and in that way his conclusions as a judge generally coincide with 
his doctrines as a thinker on political questions. That is about all 
that there is in it, and there is nothing in it that conveys any implica 
tion whatever against the honesty of a judge. A judge is, however, 
dishonest, though often unconsciously so, who allows his decisions to be 
influenced by powerful politicians of his own party, and who fails to 
mete out to offenders of the law of his own party the same exact jus- 
tice which he would to offenders of the opposite party. A luminous 
example of a judge not afraid to do justice to criminals of his own 
party was afforded not long since by a judge of a court of law in 
Jersey City, himself affiliated in politics with the Democratic party, 
No less than sixty tricksters and manipulators of that party were ar- 
raigned before him for election frauds, convicted and sent to the pen- 
itentiary. He gave them the butt end of the law. He is reported to 
have said, in substance, that in a republic based on universal suffrage, 
robbery can scarcely be regarded as criminal compared with the com- 
mission of frauds on the ballot box. Thatis the correct idea. Our 
forefathers made a mistake when they declared in their constitutions 
that treason should consist only in ‘‘ levying war against the United 
States (or against the State), adhering to its enemies and giving them 
aid and comfort.’’ They should have said that treason against the 
United States shall consist only in fraud upon the elective franchise. 


Tue Late Proressor Dwicut. —No American ever achieved the 
unique distinction of Prof. Theodore W. Dwight. No lawyer, not on 
the Supreme Bench of the United States, was more widely known to 
the legal profession of the whole country; and yet we believe that he 
never wrote a book. He performed a short tour of service as a judge 
of the Commission of Appeals of New York, but without making any 
special mark. His fame rests almost entirely on his success as an edu- 
cator. Many years ago he took charge of the Law Department of Col- 
umbia College under an arrangement which placed its management and 


methods entirely within his control. His method of teaching was what . 


is known as the text-book method, supplemented by lectures, and 
illustrated by cases. His retirement from the school, which took place 
recently, is understood to have been due to a determination on the 
part of the president of the university to adopt the system of teaching 
law by means of cases, invented by Prof. Langdell, of the Harvard Law 
School. There are advantages in both methods of teaching. The text 
book method seems absolutely necessary to give the student a con- 
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nected idea of the law as a science; the case method seems necessary 
to train him to reason upon legal questions as judges reason. ‘The best 
system is probably one that blends the two. Prof. Dwight joined to a 
comprehensive knowledge of the law as a science, the happy faculty of 
imparting that knowledge to students. He did not teach the law piece- 
meal, but he taught it as a connected science. The New York Law 
Journal happily says of him, that when he had completed a course of 
lectures on the law of real property, he had also instructed his class in 
the leading principles of equity jurisprudence. To his great power 
as an instructor he joined an amiability of disposition founded upon a 
generous goodness of heart which made him beloved by all the students. 
His death will be mourned with a filial feeling by thousands of lawyers 
in all parts of the country. 


Decipine TOO Many Cases. —The Albany Law Journal says: — 


“A judge of the First Division of the Court of Appeals told us very recently 
that his branch of the court had decided five hundred and fifty cases in twelve 
months. It strikes us that although this is an evidence of great industry and 
fidelity, the court are deciding their cases too hurriedly. It is our belief, and it 
seems the general impression among the legal profession, that no appellate 
court can properly decide two cases aday. Noone man can do it, and seven 
ought to act as one. The result is that the one man who writes the opinion 
practically decides the case in the great majority of instances, and that the con- 
sultation simply serves as a vehicle of dissent or modification in cases of strik- 
ing or glaring lack of harmony with the common sense of the other six. The 
judges do not and cannot even recollect their own precedents. Within a few 
weeks two cases of their unintentional departure from their own decisions re- 
ported in very recent volumes of their reports have been pointed out to us. On 
one of these we have particularly commented. Festina lente is a good motto for 
appellate courts. Write less and search more is another. There is no use in 
the endeavor of these very able and devoted gentlemen, most of them also very 
experienced, to persuade the bar that they do not need and can get along with- 
out help, or with the aid of an occasional commission. Perhaps they can “‘ keep 
up with the calendar ’’ at this rate — we do not believe they can— but the bar 
do not desire that they should kill themselves in the struggle, and they do 
especially desire that when a precedent is published they can rely on it fora 
Teasonable number of years. Especially they do not desire that six judges 
should hand over their intellects to the exclusive guidance of one, however in- 
telligent and candid. Let us trust that the court will not regard us as too saucy. 
What we have said is abject servility in comparison with what the London law 
journals say of their judges. It is true that the court have carried on the busi- 
ness of deciding causes for many years, and we never have, but we have for 
many years watched them much more closely and impartially than they have 
observed themselves.” 


| 
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Between the maledictions which are heaped upon the appellate judges 
for deciding too few cases, and those which are heaped upon them for 
deciding too many cases, they find themselves in the position of the 
man, the boy and the ass, in the fable — showing how the old man tried 
to please everybody, and pleased nobody, and killed his ass besides, 


Sovereienty A Question: THe Benrinc Sea Casz, — 
In a former number of this periodical we expressed the view that if the 
attempt to switch the Behring Sea question into the Supreme Court of 
the United States should ever be successful, in the sense of the matter 
coming up on its merits, the court would hold that the question 
whether the United States had sovereign rights in Behring Sea was 
a political and nota judicial question. This was in accordance with 
what was stated by Mr. Justice Gray, in giving the opinion of the 
court in Jones v. United States:1—‘‘ Who is the sovereign, de jure 
or de facto, of a territory, is not a judicial but a political question, 
the determination of which by the legislative and executive de- 
partments of any government conclusively binds the judges as well 
as all other officers, citizens and subjects of that government. This 
principle has always been upheld by this court, and has been affirmed 


under a great variety of circumstances.2 * * * All courts of justice 
are bound to take judicial notice of the territorial extent of the juris- 
diction exercised by the government whose laws they administer, or of 
its recognition or denial of the sovereignty of a foreign power, as 
appearing from the public acts of the legislature and executive, 
although those acts are not formally put in evidence, nor in accord 
with the pleadings.’’* 


1 187 U. S. 202. 233; Republic of Peru v. Peruvian 


2 Gelston v. Hoyt, 3 Wheat. 246, 324; 
U. S. v. Palmer, 3 Wheat. 610; The 
Divina Pastora, 4 Wheat. 52; Foster 
v. Neilson, 2 Pet. 233, 307, 309; Keane 
v. McDonaugh, 8 Pet. 308; Garcia v. 
Lee, 12 Pet. 511, 520; Williams v, In- 
surance Co., 13 Pet. 415; U. S. v. 
Yorba, 1 Wall. 412, 423; U. S. v. Lyn- 
de, 11 Wall. 632, 638. It is equally 
well settled in England. The Pelican, 
Edw. Adm. Append. D.; Taylor v. Bar- 
clay, 2 Sim. 213; Emperor of Austria 
». Day, 3 De Gex, F. & J. 217, 221, 


Guano Co., 36 Ch. Div. 489, 497; Re- 
public of Peru v. Dreyfus, 38 Ch. Div. 
356, 359. 

3 U.S. v. Reynes, 9 How. 127; Ken- 


nett v. Chambers, 14 How. 38; Hoyt». . 


Russell, 117 U. S. 401, 404; 6 Sup. 
Ct. Rep. 881; Coffee v. Groover, 123 
U. S. 1; 8 Sup. Ct. Rep. 1; State 
v. Dunwell, 3 R. I. 127; State v. Wag- 
ner, 61 Me 178; Taylor v. Barclay, and 
Emperor of Austria v. Day, above 
cited; 1 Greenl. Ev., § 6. 
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FeperaL JuRispiction over Cases ARrisING UNDER State Laws: 
NesraskaA GUBERNATORIAL Decision. — We are glad to find that a pro- 
fessional journal, so ably edited as the Harvard Law Review, substan- 
tially agrees with us in the view which we have taken of the decisions 
of the Supreme Court of the United States in Boyd v. Nebraska. 
In arecent number of that publication we find the following: ‘‘ The 
opinion of the Supreme Court in Boyd vy. Nebraska! is a warning to the 
States that they may suddenly find that, through incautious legislation, 
they have lost their freedom from vexatious Federal control. Ordinar- 
ily, the choice of its governor is a matter which concerns the State 
alone. It may choose a non-resident Hottentot, if it desires, and the 
Federal government cares not a whit. The constitution of the United 
States is a constitution for the United States, and not for each State, 
except in certain limited particulars, and, secondly, it does not pre- 
scribe rules for the management of their internal affairs, by the States. 
Nevertheless, the highest Federal court has just passed upon the qual- 
ifications of an aspirant for the office of governor. The case arose upon 
aprovision in the State constitution to the effect that the governor 
should be a citizen of the United States. The respondent claimed to 
be anaturalized citizen of the United States, and to have been duly 
elected governor. The Supreme Court of the State decided against 
him, on the ground that he had never become a citizen. Upon writ of 
error the Supreme Court of the United States decided for the respond- 
ent, reversing the decision of the State court. Its jurisdiction is founded 
upon the fact that here was a decision of a State court adverse toa 
tight claimed under the laws of the United States. It may be doubted 
whether the court has not assumed a jurisdiction which Congress did not 
give it, and, indeed, could not give it. The right to be governor of 
a State is not a privilege of a citizen of the United States as such, and 
is essentially outside the sphere of Federalconcern. Nor is it made a 
Federal question by a State law requiring that the governor shall be a 
citizen of the United States. The phrase ‘citizen of the United 
States,’ as used in the State constitution, is merely a mode of expres- 
sion. The State might have imposed the same qualifications in other 
terms, and confessedly there would have been no question for the Fed- 
eral courts. Surely Federal jurisdiction depends upon substance rather 
than form, and cannot be made to hang upon the phrase which the leg- 
islature uses. Suppose a State imposes a penalty for selling liquor 
without a license from the United States, and the State court has found 
that the defendant had no such license. Is he entitled to have his case 
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reviewed by the Federal courts? When a State adopts a Federal law, 
or when it legislates in terms of Federal rights or privileges or status, 
it thereby makes the law its own. The law is none the less a State 
law because it is expressed in terms of Federal law. It is submitted 
that the decision of the court would have been sounder if it had been 
to the effect that where a question arises under a United States law 
which comes into the case only because brought in by a State law 
founded upon it, there the question does not involve the laws of the 
United States. Mr. Justice Field dissents, upon the ground set forth 
above, and points out that Missouri vy. Andriano,’ the only authority 
which the majority cite, contained only a dictum on this subject.” 


Vicarious Lega, Aurnorsair.— We clip the following from the 
Chicago Legal News, relating to Mr. Joel Tiffany, formerly reporter of 
the New York Court of Appeals :— 


“‘ Mr. Tiffany, author of Tiffany’s N. Y. Court of Appeals Reports, and a num- 
ber of other law works is living now at Hinsdale, a suburb of Chicago, where 
he has resided for some twenty years. The Religio-Philosophical Journal of 
to-day furnishes its readers with a fine half-tone portrait of Mr. Tiffany, and 
publishes a sketch of his life, furnished by him at the request of the editor. It 
concludes as follows: 

“«¢ While residing in Albany, N. Y., in 1861, I wrote and W.C. Little published, 
a work on ‘ Trust and Trustees.’ It was published as Tiffany & Bullard’s work, 
because I was a stranger to the bar in New York and the Eastern States, In 
1862-8 I also wrote a work on ‘ Practice under the New York Code,’ in three 
volumes. This was published as Tiffany & Smith’s Practice, because of Smith’s 
known reputation as a practitioner under the New York Code (Smith indorsed 
the work but wrote none of it). During these years I also digested the New 
York Court of Appeals Reports, published by W. C. Little of Albany. In 1866-7 
I wrote a work on Government and Constitutional Law as applicable to the gov- 
ernment of the United States, and of the several States, which was highly com- 
mended by many of our public men, as Sumner, Wade, Giddings, Stanton, and 
several of our foreign ministers. This was published by Wear C. Little, in 1867, 
and was adopted as a text-book in some of the colleges. I was appointed 
reporter of the Court of Appeals by Reuben Fenton, governor, Thomas B. 
Alvord, lieutenant-governor, and John Cochran, attorney-general of New York, . 
in 1865. During my three years’ term of office I reported twelve volumes of 
Court of Appeals Reports, known as Tiffany’s Reports. This includes all the 
legal works written by myself and prepared for publication.’ ”’ 


If the above statement is accurate, the profession would like to know 
more (or less) about the two gentlemen named, who could consent to 


1 138 U. S. 496. 
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allow their names to go down as co-authors of works with the writing of 
which they had nothing to do. There is more of this vicarious author- 
ship than the profession are aware of. 


Ono Bar Association. — The thirteenth annual meeting of this 
learned body took place this year on July 13th, 14th and 15th, at Put- 
in-Bay, on Lake Erie. The proceedings have been issued in a hand- 
some volume of more than 200 pages. The principal feature of the 
meeting was the address of the president, Hon. Samuel F. Hunt, of 
Cincinnati. This was a most excellent address. It touched upon a 
variety of subjects of interest to the legal profession, not only in Ohio 
but in all other States. Another leading feature of the meeting was an 
address by Prof. Simeon E. Baldwin, LL.D., of the law college of Yale 
University, on the subject of American jurisprudence. He concluded 
by saying: ‘* The American race has built up an American jurispru- 
dence. It knows its value. It will modify it, as new conditions arise, but 
it will never surrender its essential characteristics, its spirit of self- 
reliance, its principle of equal, even-handed justice to all.’ A valuable 
paper was read by E. H. Fitch, Esq., on the Torrens system of land 
transfer. He explained the system and furnished, as an appendix to 
his address, a number of forms procured from Manitoba, where the sys- 
tem is in vogue, showing the manner of registering, transferring, and 
certifying titles under this system. A very interesting feature of the 

meeting was an address by Hon. Henry B. Brown, one of the justices 
of the Supreme Court of the United States. This address, which Mr. 

Justice Brown preferred to call ‘‘ a talk,’’ appears to have been deliv- 

ered orally. It is destitute of ornamentation, and is characterized by 
the direct outspoken sense of the man. He exhibits trial by jury in a 

most unfavorable light. We hope to publish this address in full here- 

after. Memorials were delivered upon the characters of the following 

distinguished members of the association who had died since its pre- 

vious meeting: Hon. Rufus P. Ranney, Hon. John Welch, Gen. Ralph 

P. Buckland and Hon. Perry N. Adams. Judge Ranney was one of the 

ablest lawyers that this country has produced. Some of his opinions 

delivered while a judge of the Supreme Court of Ohio, are masterpieces. 

For many years after quitting the bench he practiced his profession in 

Cleveland and died at a very advanced age, having accumulated a prop- 

erty, through his professional labors and fortunate investments, amount- 

ing to more than a million dollars in value, it is said. During his last 

illness the president of the United States visited Cleveland, and while 
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passing his house in a procession of carriages, halted, stood up and un- 
covered out of respect to the distinguished judge and lawyer with whom 
he had been intimately associated on many occasions. Judge Ranney 
has a nephew of the same name who was his law partner, and who still 
practices his profession in Cleveland. The writer heard this gentleman 
tell, in a very graphic way, the story of Judge Ranney’s first lawsuit. 
He was a student in a lawyer’s office in a small place, and was sent 
out by his preceptor to defend a case before a country justice. The 
plaintiff had a well-trained lawyer, who opened the case in the custom- 
ary abusive speech, produced and examined his witnesses, and finally 
rested his case. The justice then said: ‘‘ The court will take a recess 
for five minutes.’’ He then descended from the bench and beckoned 
young Ranney to follow him through the back door. His worship led 
the way through a hallway into a woodshed in the rear of the house, 
He reached over behind a pile of wood and drew out a brown jug 
and, extracting a cob stopper, inverted the jug, and took a good 
strong swig of the contents, after which he passed the jug to young 
Ranney with the injunction, ‘‘ take some.’’ Of course Ranney 
did not dare to disobey the injunction of the court. During all the 
morning he had sat in the presence of the ‘‘ judge,’’ trembling with fear 
and dreading the moment when the time would come to begin his part 
of the trial; and now he was really glad of the opportunity, not only to 
get himself on a good footing with ‘‘ the court,’’ but also to brace up his 
shattered nerves with a little Dutch courage. After taking a good long 
pull, counsel for the defense returned the jug to the court. His wor- 
ship then said: ‘‘ Young man, don’t let this case shatter your nervous 
system,’’ and led the way back tothe court room. Re-ascending the 
throne of justice, he stated that he did not care to hear any evidence 
on the part of the defense, and decided the case in favor of young 
Ranney’s client. 

If the judges of the Supreme Court of Ohio could decide as promptly 
the causes which overcrowd their docket, they would have saved the 
Ohio Bar Association from the long and tedious discussion in which 
they indulged as to the best manner of assisting them through with 
their work. The report on the subject was in charge of the Com- 
mittee on Judicial Administration and Legal Reform. It was dealt 
with in its general report. Four members of the committee, with no 
less than five whereases, reported a resolution in favor of the General 
Assembly establishing a commission to help the Supreme Court clear 
the accumulation of 900 cases on its docket. A single member, Hon. 
Lawrence Maxwell, Jr., filed a minority report, expressing the opinion 
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that relief should be sought in limiting the right of appeal from the cir- 
cuit court to the Supreme Court, and in permanently increasing the 
number of the judges of the Supreme Court to not less than eight. 
The debate developed the most pronounced opposition to the major- 
ity report. On motion of Mr. Heinlein the minority report was 
amended by striking out so much of it as recommends increasing the 
number of judges of the Supreme Court, and as so amended was 
adopted. The Bar Association, therefore, committed itself to the prop- 
osition of relieving the Supreme Court by limiting the right of appeal 
from the circuit court. Now, it must be remembered that the circuit 
court in Ohio is an intermediate appellate court, between the court of 
common pleas and the Supreme Court, occupying a position somewhat 
like that of the appellate courts in Illinois. The good sense of the 
conclusion at which the association arrived will be recognized, especi- 
ally in those States where they have tried commissions, as they have 
tried them more than once in Ohio. They are, as a general rule, unsat- 
isfactory makeshifts. Their members, though sometimes competent 
lawyers, are undisciplined in appellate work and do not have the aid in 
their sessions and in their consultation rooms of judges who are disci- 
plined in appellate work. They are appointed for short periods, and 
the thing which is uppermost in their minds is either the hope of a per- 
manent election to the supreme bench, or of pleasing some powerful 
corporation, so as to get retained at a permanent salary on quitting the 
commission. Where the former hope is uppermost in the mind of a 
commissioner, he is subservient to lawyers who are influential as politi- 
cians ; where the latter influence is uppermost, he is a slave of power- 
ful corporations. Then, there is no natural right, or any other kind of 
right, in a small suitor being allowed to appeal to the court of last 
resort. A circuit court, composed of three judges sitting in banc, can 
dispose of small litigation and even of litigation up to a considerable: 
value, well enough to satisfy the fair measure of justice which the State 
is bound to afford to its citizens. The right of appeal is not essential 
to the conception of due process of law under our constitutions, 
State and Federal. It would not be a deprivation of due process of 
law if the only means of reviewing a decision were by a motion for a new 
trial or rehearing before the judge himself who has decided the case. 
This would not satisfy ordinary notions of justice; but lawyers of ex- 
perience may seriously doubt whether moral justice would not, on an 
average, be as well or even better administered if no appeal or writ of 
error were allowed at all. It may be said that it would place too much 
power in the single judge of a trial court. The answer to this is that 
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the trial court sbould be strengthened by increasing the number of 
judges to two or three for the trial of important cases or the 
disposition of important questions. There is nothing novel in these 
suggestions. ‘The courts in which justice was administered for 
our English ancestors for a thousand years, beginning the aula 
regis of King Alfred and extending down to the time of the estab- 
lishment of the present system in England, were based upon this 
conception to a very great extent. In the ideal system of judicial 
administration, the court of last resort will be reserved for the 
disposition of controversies where the amount involved is too great 
to be trusted to the integrity of a single judge; and means should 
be found to bring before the court of last resort for review all 
disputed questions of importance, irrespective of the character or 
status of the parties or of the amount involved. A great many 
people — in fact most people —in considering questions of this kind 
overlook one thing, that there is a law of action and reaction in 
the moral world, as much as in the physical world. They fail to see 
that the reason why there is so much slipshod work done by the trial 
courts under our present system is, that none of their work is final. 
They labor without the feeling of responsibility that would charac- 
terize a judge who knew that his work was final. They constantly 
throw aside troublesome questions with the remark: ‘‘If I am in 
error, the Supreme Court can correct me.’’ In this debate some of 
the speakers laid stress on the fact that good work in a court will be 
developed by the sense of responsibilty under which the judge will 
work when he knows that his decision is probably final. 
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NOTES OF RECENT DECISIONS. 


Patents FoR Inventions: Errect or Patent Issuep To A Deap 
Mayn.—In De la Vergne Refrigerating Machine Co. v. Featherstone, 
it is ruled by Mr. District Judge Blodgett, at circuit, that where a 
patent is applied for by a living man, and is issued to him after his death, 
itis void, and that if an interested party subsequently represents that it 
is valid, this does not estop him from denying its validity, as against 
one who does not claim title through him. 


Statutes: Contract Lasor Law — Dogs not ExtTenp TO 
Iuportep Ciercymen.—The district attorney of the United States 
for the southern district of New York, seems to have determined, soon 
after the passage of the Federal statute known as the Alien Contract 
Labor Law,? upon making that low piece of demagoguery appear as 
ridiculous in the public estimation as possible. The most aristocratic 
church in the United States, Trinity Church, of the city of New York, 
could not get along with an American ‘‘ rector,’’ and so they had to 
import one from England; for that was the proper thing to do, ‘‘ don’t 
you know.’’ And so they entered into a contract with the Rev. B. 
Walpole Warren, an English clergyman, who, in addition to his other 
qualifications, parts bis name in the middle, the way most of the pew 
holders in Trinity Church part their hair. The Federal district attorney 
procured from the grand jury an indictment against the Trinity Church 
corporation for violating the penal provision of the said statute, against 
procuring, under contract or agreement, the immigration of aliens or 
foreigners ‘‘to perform labor or service of any kind in the United 
States,’’ etc. The circuit court of the United States decided in favor 
of the position taken by the district attorney, greatly to his surprise, no 
doubt. The decision was taken, by writ of error, to the Supreme Court 
of the United States; and now that court has taken the sensible view 
that the demagogues who enacted the statute did not intend to prevent 


competition in the preacher market, but only intended to prevent 
competition in the labor market.‘ 


149 Fed. Rep. 916. ‘ Trinity Church v. U. S., 143 U. 8. 
223 U. S. St., 332. 457. 
8S. v. Trinity Church, 36 Fed. 

Rep. 303. 
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Corporations: mx SHARES— Status OF THE BROKER 
CARRIES SHARES FOR A CORPORATION ON A Marcin. — The New York Law 
Journal, a daily legal journal, whose editorials are marked with excep- 
tional care and ability, draws attention to the decision of the second 
division of the Court of Appeals of that State in Gillett v. Whiting,| and 
points out that it is in conflict with the previous holding of the court in 
several cases, in reference to the status and rights of a broker who buys 
shares for a customer, and carries them for him on what is called a 
margin. It says: — 

‘*In transactions involving the purchase and carrying by a broker of 
shares of stock for his principal upon a margin, the settled law of this 
State is that the relation of the parties is that of pledgor and pledgee.? 
In the case last cited it was decided that, where a broker buys and car- 
ries stock on a margin, it is impliedly, if not expressly, agreed that the 
margin shall be kept good on demand, and that, on failure to do so, the 
stock may be sold upon reasonable and customary notice. The broker 
had sold the stock without giving any notice, and the court held that 
such act constituted a conversion. Nevertheless, the court refused to 
rule that such conversion was available as a complete defense to 
the broker’s recovery for any advance he may have made to the 
customer on account of the stock. It was held that the broker was 
entitled to recover the balance due on the transaction ascertained by 
the sale of the stock, subject to a counter-claim for any damage result- 
ing to the customer from the unauthorized and irregular sale. This 
case has been subsequently cited several times by the same court. In 
Capron v. Thompson ? it was followed, and its doctrine extended to the 
length of holding that, if stock brokers carrying stock on a margin for 
a customer, pledge the same for their own debt to a third person, who 
sells it, such pledge amounts merely to failure to perform a subsequent 
duty, and, as no condition precedent has been broken, the brokers may 
charge their customer on contract for the purchase of the stock, though 
they are liable to him in damages for the conversion. Gruman v. Smith 
was again cited and distinguished in Levy v. Loeb,‘ and still later it was 
cited and its doctrine restated in Porter v. Wormser.® 


‘‘ The decision and the reasoning of the second division of the same — 


court in Gillett v. Whiting ® would seem to be contrary to the doctrine 
of the above authorities, and it is quite significant that none of them 


1 120 N. Y. 402. 8 86 N. Y. 418. 
. 2 Markham v. Jaudon, 41 N. Y. 2385; 4 89 N. Y. 389. 
Baker v. Drake, 66 Jd. 518; Gruman 5 94 N. Y. 431-447. 
v. Smith, $1 N. Y¥. 25. 6 120 N. Y. 402. 
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are cited either in the opinion or the reported argument of counsel. The 
plaintiffs, who were brokers, purchased for the defendants upon margin 
certain shares of stock. Subsequently the stock was sold, resulting in 
a loss over and above the margin deposited by the customer, which loss 
was sought to be recovered in the action. It was held that if plaintiffs 
sold the stock without demanding additional margin, or giving defend- 
ant reasonable notice that asale would be made, the sale was wrongful 
and operated as a conversion, and that this would not simply entitle 
defendant to a reduction of plaintiff’s damages, ‘ but went to the whok 
damages, as plaintiff's having failed to perform their contract, were not 
entitled to any recovery.’ | 

‘The only distinction on the facts we can discover between this case 
and Gruman v. Smith! is that in the latter a demand for addi- 
tional margin was conceded, and the decision was based only on the 
neglect to give notice of sale, while in Gillett v. Whiting the defense 
relied on was alleged neglect both to demand additional margin 
and give notice of sale. Still, we cannot perceive how this differ- 
ence on the facts would serve to reconcile the decision of the second 
division with the numerous authorities from the other branch of the 
court. In the opinion in Gillett v. Whiting occurs this language: 
‘This action was based upon performance of the agreement by the 
plaintiff, in which they undertook to carry for the defendant the stock 
purchased, and if, instead of performing the contract on their part, they 
converted the stock to their own use, they have no ground of complaint 
or cause of action against the defendant.’ The reasoning of the second 
division seems based ona theory of entirety of contract, the contentior 
being that in a transaction of this character the broker’s contract is 
not only to purchase but to hold the stock until directed by the cus- 
tomer to dispose of it, and that if the broker is guilty of a breach of 
any part of such entire obligation, he has no remedy thereunder. 
This doctrine is clearly inconsistent with that of the earlier cases, and 
especially with Capron v. Thomson,? where a broker was allowed to 
recover for the purchase price under the contract, though he had 
pledged the stock for his own debt to a stranger. 

“It will be noticed that in Gillett v. Whiting, the general term stated 
the law substantially as laid down by the other cases above cited, 
which ruling the Court of Appeals reversed. As none of such cases 
appear to have been cited in the Court of Appeals, the probability is 
that the controversy was decided on first impressions and without 
knowledge of the earlier authorities. We understand that the question 


1 Supra. * Supra. 
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has been recently raised on a trial at one of the circuit courts in thig 
county and the trial judge, after having his attention called to the 
conflicting condition of the law, followed Gillett v. Whiting, on the 
ground that, although opposed to the current of authority, it was the 
latest decision on the point, ordering the exceptions, however, to be 
heard in the first instance at the general term. And here is offered a 
practical illustration of the matter we discussed editorially on Monday 
last, under the title, ‘‘ Stare Decisis and the Construction of Statutes,” 
If this were an instance of a palpably inadvertent application of a 
statute, we think a lower court would have been very likely not to fol- 
low the higher court’s ruling. But, as the question is a common law 
one, as to which the Court of Appeals itself makes the law, the circuit 
judge felt constrained to adopt its last utterance.”’ 


MasTER AND SERVANT: NEGLIGENCE —- DEFECTIVE APPLIANCES — 
AssuMPTION oF Risk By Servant.— In the case of Hamilton v. Rich Hill 
Coal Mining Co.,} the Supreme Court of Missouri had occasion to 
restate its previous holding upon this most troublesome question. 
The trial court, at the request of the plaintiff, gave the jury the 
following instruction: ‘‘If the jury believe, from the evidence, 


that the plaintiff was injured by reason and on account of the failure 
to block the space between the switch-rails and the track-rails, 
mentioned in evidence, and that the space between said rails, where he 
was injured, was unsafe and dangerous for plaintiff, and others in 
defendant’s employ, to work in and about same, then plaintiff’s right of 
recovery herein will not be defeated by knowledge on his part, if he had 
knowledge, of the condition thereof, if it was not so dangerous as to 
threaten immediate injury, or if he might reasonably have supposed that 
he could safely work about it, by the use of care and caution, and if he 
did use all the care and caution incident to the condition in which he 
was placed.’’ It appears from the evidence adduced by the plaintiff, 
which was undisputed and unquestioned, that he was inexperienced in 
coupling cars, which fact was known to the defendant. ‘‘ It is, there- 


fore,’’ said Black, J., ‘‘ more than probable that the jury found he did © 


not know the rails were unblocked, or was not aware of the danger arising 
from the want of blocks; for several of the instructions given at the 
request of the plaintiff included a finding upon this matter. But in view 
of the instruction just given, we must assume that he knew the 
rails were not blocked. Does this fact defeat his action? We hold it 


1 18S. W. Rep. 977, 979. 
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does not. Where a servant, it has been broadly stated, continues 
in an employment after knowledge of the defect in the appliances, 
he thereby waives all objection to such defective instrumentality, 
and takes upon himself all the risks. Such a doctrine makes it the duty 
of the servant to abandon his contract of employment because of a 
breach of duty on the part of the master, and is unjust and unreasona- 
ble. Hence it has been very much modified in many jurisdictions. A 
like question arose in the Huhn case,! before mentioned, where an em- 
ployé of the company was injured by reason of an unblocked guard- 
rail, and a like question arose again in Soeder v. Railroad Co.? These 
cases hold that mere knowledge of a defect in a railroad track will not, 
as a matter of law, defeat the servant’s action for injuries arising from 
such defect. Mere knowledge that the appliance is defective, and that 
risk is incurred in its use, will not, as a matter of law, defeat the serv- 
ant’s action, where the danger is not such as to threaten immediate 
injury, or where it is reasonable to suppose the appliance may be safely 
used by the use of care and caution. The same principle has been 
before asserted by this and other courts, as will be seen by the author- 
ities cited in the Huhn case. That, it is true, was a case where the 
servant sued for injuries received by the negligence of an incompetent 
co-servant; but the effect of continuing the service after knowledge of 
such incompetency of the co-servant is determined by substantially the 
same rules as in those cases where the servant continues the service 
after knowledge of the danger arising from a known defective ap- 
pliance. The question whether continuing in the service after knowl- 
edge of danger arising from a defective appliance, will defeat the 
servant’s actions, is properly a question of contributory negligence, as 
the authorities before cited well show, and is to be determined by rules 
applicable in such cases. In some cases it will be a question of law 
upon given facts. In other cases, and generally, it will be a question 
for the jury under all the circumstances. This subject is treated with 


, care and much candor in the recent edition of Shearman and Redfield 
N on Negligence. It is there stated, as a result of the better cases: 
> ‘The true rule, as nearly as it can be stated, is that a servant cannot 
7 
4 1 Huhn v. Railroad Co., 92 Mo. 440; Colo. 500; Lasure v. Manufacturing 
, 48. W. Rep. 937. Co., 18 S. C. 276; Perigo v. Railroad 
. 2 100 Mo. 678; 18 S. W. Rep. 714. Co., 55 Iowa, 326; 7 N. W. Rep. 627; 
5 Stoddard v. Railroad Co.,65 Mo. Hawley v. Railroad Co., 82 N. Y. 370. 
. 514; Devlin v, Railroad Co., 87 Mo. To these may be added Railroad Co. 


545; Snow v. Railroad Co., 8 Allen. v. Mares, 123 U. S. 710; 8 Sup. Ct. 
441; Patterson v. Railroad Co., 76 Pa, Rep. 321. 
St. 389; Railroad Co. v. Ogden, 8 
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recover against his master for an injury suffered through exposure to 
danger from defects of which he had notice, if, under all the circum. 
stances, a servant of ordinary prudence, acting with such prudence, 
would not have continued the same work, under the samerisk. * * ¢# 
The test of prudence, in these cases, * * * is that which a pro- 
dent servant, of the same class, using such prudence and judgment ag 
such persons usually possess, but no more, might reasonably be expected 
to apply to the particular case.’! It is not necessary to pursue this 
subject any further. It follows from what has been said that there ig 
no error in the instruction under consideration. It may be observed 
that other full and complete instructions were given, at the request of 
defendant, upon the subject of contributory negligence, which author- 
ized the jury to take into consideration all the circumstances in 
evidence.”’ 


Mercer: Purcuase or Senior IncumBrance — Equity Witt Inter- 
FERE TO Prevent Mercer.—In Myers v. O’ Neal,? Supreme Court of 
Indiana, it is held in a learned opinion by Miller, J., that where the 
amount of incumbrances considerably exceeds the value of the property, 
an intermediate lienholder, who purchases the equity of redemption, 
may, as against junior lienholders, protect his title by acquiring out- 
standing senior incumbrances, and causing sales to be made thereunder; 
and equity, if necessary, will prevent the title which he acquires by 
purchase under such sales from merging in the title acquired by the 
purchase of the equity of redemption. 


ConstituTionaL Law: Rieut or TRIAL By Jury Cases.— 
In Miller v. Commonwealth,’ it is held by the Court of Appeals of 
Virginia that the statute of that State* which confers upon justices of 
peace jurisdiction over the offense of keeping a bawdy-house, concur- 
rent with that of the county and corporation courts, is repugnant to 
Const. Art. 1, § 10, guarantying to the accused in all criminal prosecu- 
tions the right to a speedy trial by an impartial jury: and the fact that 
sections 4107 and 4108 give in such a case the right of appeal and trial 
by jury in the appellate court does not relieve the statute of its repug- 
nancy. Lacy, J., dissenting. 


11 Shear. & R. Neg. (4th Ed.) §§ 3148. E. Rep. 161. 
211, 212. * Va. Code, Sec. 4106. 
2 30 N. E. Rep. 510. 
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NecuGence: Responpeat Superior — Master anp SERVANT — INDE- 
peNpeNT Contractor.— The Court of Appeals of Virginia, in a learned 
opinion by Richardson, J., in the case of Bibb v. Norfolk &c. R. Co., 
rule, according to the syllabus, the following propositions: 1. An em- 
ployé of an experienced bridge builder, to whoma railroad company 
had given a contract to replace an old bridge with a new one, the work 
to be performed so as not to interfere with the running of trains, was 
killed by the falling of the bridge while a train was passing over it ata 
speed of only three miles an hour. Plans and everything but certain 
material were furnished by the contractor, and he was to receive a gross 
sum. The engineer of the road was to have the right to criticise the 
method of erection and workmanship, but not to direct the methods of 
the contractor in the erection. By the contract no trains were to pass 
over the bridge during the progress of the renovation until the signal 
should be given by the contractor’s foreman. This had been given by 
him on the occasion of the accident, which was caused by the fact that 
certain braces had not been put in position where the old work had been 
cut away. It was held, that the railroad company was not liable, the acci- 
dent having been occasioned by the negligence of the contractor’s servant. 
2. The fact that the railroad company reserved the right to run its trains 
over the bridge during the time of its renovation does not destroy the 
independency of the contractor’s employment. 3. The mere fact that 
the right of inspection was reserved to the railroad company does not 
change the relation to it of the contractor from that of an independent 
contractor to that of an employé. 4. Deceased having been neither a 
passenger nor employé of the railroad company, the pnnciples obliging 
a railroad to see that its track is safe cannot be invoked in an action 
by his administrator. 5. The question whether the bridge was, in any 
particular stage of its construction, safe for the passage of trains, being 
in the nature of things one for the contractor, who had worked out the 
plans, or for his foreman, it cannot be held that, because the company’s 
engineer was on the bridge just before boarding the train which broke 
through, its unsafe condition must have been obvious to him, and that 
the company thereby had notice. 


Evipence: Opinions — Opinions OF PHYSICIANS AS TO THE PROBABLE 
Forore Errect or Paysicat Insurres.— It is well known that in 
actions for damages for personal injuries the opinions of witnesses who 
are shown to be expert physicians or surgeons, as to the probable effect 


1148. E. Rep. 165. 
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of the injury, are every day received ; and it was hardly to be expected 
that the propriety of receiving this evidence would be challenged in g 
court of the United States. But so it was in the case of Cunninghamy, 
New York &c. R. Co.! But the objection was, of course, overruled, 
and Mr. District Judge Wheeler, in giving the opinion of the court, dig. 
posed of the question neatly and satisfactorily, as follows: — 


‘‘ The plaintiff got a verdict for injuries to his person while a passenger on one 

of the defendant’s freight trains. Ths principal questions saved at the trig} 
and relied upon now, relate to the testimony of expert physicians who attended 
upon him, and have since examined him, as to the permanency and probable 
future effects of the injuries, and to his right to recover damages for what 
these effects are likely to be. ‘The opinions of medical men are constantly 
admitted as to the cause of disease or of death, or the consequences of wounds, 
and as to the sane or insane state of a person’s mind as collected from a num- 
ber of circumstances, and as to other subjects of professional skill.’* The 
questions objected to were allowed because thought to be within this rule, and 
they are still thought to be so. The principal objection to answers allowed to 
stand is that they were not positive, but more or less conjectural. They could 
not, however, from the nature of the subject, be absolutely positive, but, being 
as to opinion, must be more or less uncertain. There weight, according to 
their positiveness, with other respects, was for the jury, and was left to the 
jury. Fetter v. Beal,® was for the coming out of part of the plaintiff's skull in 
consequence of a battery, after recovery for the battery; and, on demurrer toa 
plea of the former recovery, Lord Holt, C. J., said: ‘If this matter had been 
given in evidence as that which in probability might have been the consequence 
of the battery, the plaintiff would have recovered damages for it;’ and the 
demurrer was sustained. This case is not shown nor seen to have been over- 
ruled or questioned, but seems to have been approved, and to be correct in 
principle. The ruling on this subject seems to be within this principle, 
Another point suggested now, as to expenses of treatment and of journey home, 
does not appear to have been saved at the trial, perhaps because not of much 


importance, and it could have been helped by amendment. Motion for new 
trial overruled.”’ 


Water Companies: Liasmity ror Damaces By FIRE IN CASE OF 
Insurricient Water Suppty.—In Mott v. Cherryvale Water &c. 
Co.,5 the Supreme Court of Kansas hold that where a city contracts with 


a water company to furnish a supply of water for use in extinguishing 


fires, such supply to be paid for by a levy of taxes upon the tax-payers 


1 49 Fed. Rep. 439. Concord, 46 Vt. 135; Stutz v. Railway 
2 1 Greenl. Ev., § 440. Co., 73 Wis. 147; 40 N. W. Rep. 653; 
81 Ld. Raym. 339, 692;1 Salk. 11; Treadwell v. Whittier, 80 Cal. 575, 23 
12 Mod. 542. Pac. Rep. 266. 
4 Sedg. Dam. 104; Whitney v. 5 84 Cent. L. J. 296. 
Clarendon, 18 Vt. 252; Fulsome v. 
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of the city, and by the terms of the city ordinance, which the water 
company accepts, the water company agrees, ‘‘ that it will pay all 
damages that may accrue to any citizen of the city by reason of a failure 
on the part of the company to supply a sufficient amount of water, or a 
failure to support the same at a proper time, or by reason of any negli- 
gence of the water company,”’ there is no such privity of contract 
between a citizen or resident and the water company as will authorize 
him to maintain an action against it for the injury or destruction of his 
property by fire, caused by the failure of the water company to fulfill 
its contract. The opinion of the court is ably written by Mr. Chief 
Justice Horton, from which the following extract is taken: — 

“The trial court, in granting the motion for a new trial, ruled that 
the clauses of the contract and ordinance between the water and manu- 
facturing company and the city of Ottawa did not give the plaintiff a 
right to recover the damages alleged in his petition, there being no 
privity of contract between him and the city of Ottawa, and no legal 
obligation from the city to the plaintiff upon which it could contract for 
indemnity. ‘The ruling of the trial court is fully sustained by the great 
weight of the authorities — by all, or nearly all, of the decisions. The 
fact that a city levies and collects a tax to be paid to a water company 
does not create any privity of interest Letween the water company and 
a citizen or a resident of the city. In making such contract, the city 
discharges one of its duties for which it was created, and in raising the 
required money it only provides the consideration due from it by virtue 
of the contract. A water company could not proceed directly against a 
citizen or resident, in the first instance, for unpaid money due under 
the contract from the city. ‘‘ Municipal corporations have and can 
exercise only such powers as are expressly granted to them by law, and 
such incidental ones as are necessary to make those powers available, 
and are essential to effectuate the purposes of the corporation; and 
those powers are strictly construed. The law which authorizes cities to 
contract with individuals and companies for the building and operating 
of water works confers no powers upon a city to make a contract of 
indemnity for the individual benefit of a citizen or resident of the city, 
fora breach of which he can maintain an action in his own name.’’ 
Under the powers conferred by the statute upon cities in this State, a 
city making a contract with a water company to furnish water for fires, 
ete., is not liable to its citizens or residents on account of the failure of 
the company to furnish water or to perform the conditions of the con- 
tract. If a city is not liable to its citizens or residents, the water 
company is not liable to such citizens or residents upon a contract be- 
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tween it and the city. The contract, in such a case, is between the 
city and the water company only.! In several cases it has been held 
that a city is not liable for its neglect for cutting water off froma 
hydrant, but for which a fire might have been extinguished.? This 
action is not based upon a breach of a statutory duty, but upon the 
failure of the water and manufacturing company to comply with a 
contract made with the city of Ottawa. It is not charged in the 
petition that the plaintiff is a tax-payer, or has ever paid any taxes in 
Ottawa. It is alleged, however, that he is a citizen and resident of 
Ottawa, and at the time of the fire was the owner and in possession of 
personal property, consisting of clothing, household fixtures, furniture, 
etc., of the value of $700. 

There is no claim that this is an action ex delicto. In support of the 
contention of the plaintiff, the case of the Paducah Lumber Co, », 
Paducah Water supply Co. ,? is referred to. That case differs from this, 
In that case there was an express contract, set out in the petition, be- 
tween the lumber company and the water supply company, by which, in 
consideration of rent paid for the use of the two hydrants on its own 
lot, water was agreed to be furnished directly to the lumber company. 
In referring to the decision in that case, Mr. A. C. Freeman, the law 
writer, and one of the editors of ‘‘ The American Decisions,”’ says that 
**the Kentucky Court took a different view and reached an opposite 
conclusion from the other courts by which the question has been 
considered and determined.’’ 4 


A.mony: Errect or A DiscHarGe 1n Insotvency.—In Noyes v. 
Hubbard,> the Supreme Court -of Vermont hold that a discharge in in- 
solvency, which by the terms of the statute of that State discharges the 
insolvent from debts provable ‘‘ founded under contract,’’ does not 


1Gen. St. 1889, §§ 1401, 1402; 
Becker v. Water Works, 79 Iowa, 419; 
44. N. W. Rep., 694; Davis ». Water 


Co. v. Ward, 46 N. J. Law, 19; Blake 
v. Ferris, 5 N. Y. 48; Bank ». Rice, 
107 Mass. 37; Ferris v. Water Co., 16 


Works Co., 54 Iowa, 59; 6 N. W. Rep. 
126; Vanhorn v. City of Des Moines, 
63 Iowa, 447; 19 N. W. Rep. 293; 
Nickerson v. Hydraulic Co., 46 Conn. 
24; 83 Am. Rep. 1, and notes 5-9; 
Fowler v. Water Works Co., 83 Ga. 
219; 9 S. E. Rep. 673; Vrooman v. 
Turner, 69 N. Y. 280; Weet v. Village 
of Brockport, 16 N. Y. 161, note; 
Foster v. Water Co., 2 Lea, 42; Safe 


Nev. 44, and the cases there cited. 

2 Taintor v. Worcester, 123 Mass. 
8311; New Orleans v. Insurance Co., 
25 La. Ann. 390; Wheeler v. Cincin- 
nati, 19 Ohio St. 19; Heller v. Sedalia, 
53 Mo. 159. 

3 Ky., 12 S. W. Rep. 554. 

418 Am. St. Rep. 380, 381, notes. 

5 23 Atl. Rep. 727. 
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relieve a husband from the payment of alimony previously adjudged 
against him. In giving the opinion of the court, Ross, C. J., said: — 


The claim for this alimony was not proved against the estate of the petitionee 
ininsolvency. The petitionee contends that the claim sought to be enforced is 
a debt provable, because he contends that the decree granting the alimony is a 
judgment, and a judgment for the payment of money is a debt founded on a 
contract. If it be of that character, it could not be enforced by proceeding for 
contempt since the passage of the act in 1839 abolishing imprisonment for debt 
founded on a contract.! While ordinary judgments for the payment of money 
are held to evidence debts founded on contract, express or implied, which were 
discharged by a discharge in bankruptcy under the law of 1841,? all orders, de- 
crees, and judgments for the payment of money are not of that nature? A 
decree of alimony to be performed by the payment of money is not evidence of 
adebt founded on a contract, express or implied, and may be enforced by im- 
prisonment for contempt.* It is there held that such a decree is not a judg- 
ment for the enforcement of any contract, express or implied, existing between 
the parties thereto, but for the enforcement of a duty in the performance of 
which the public as well as the parties are interested. Such a judgment, 


therefore, is not a judgment founded on a contract, and is not discharged by a 
discharge in insolvency. 


AppEaL: Errect oF AFFIRMATION ON THE QUESTION OF INTEREST. — 
In Green v. Chicago &c. R. Co.,5 the Circuit Court of Appeals for the 
6th circuit, an opinion by Jackson, J., holds that where a judgment for 
money, which does not award interest, is affirmed without reference to 
the question of interest, the judgment of affirmation is to be taken by 
the lower court as a declaration that no interest is to be allowed. The 
court regards the duty of the inferior court, when such a mandate 
reaches it, as ministerial, and proceeds on the view, that to modify the 
judgment, so as to make an award of interest, would be to make a new 
judgment. In Kimberly v. Arms,’ the authorities on this subject are 
quoted. They establish the principle that under such a mandate the 
inferior court cannot, in any manner, vary its former decree, or give 
other or further relief, but is limited to the mere execution of the 
‘mandate. 


1 Sawyer v. Vilas, 19 Vt. 43. 4 Andrew v. Andrew, 62 Vt. 495; 20 
Harrington v. McNaughton, 20 Vt. Ati. Rep. 817. 
293; Downer v. Rowell, 26 Vt. 397. 5 49 Fed. Rep. 907. 


$ Clark v. Trombly, 19 Vt. 48; In re ® The court cites Re Washingtor, 
Bingham, 32 Vt. 329; Leachv. Leach, &c. Co., 140 U. 8S. 91; Boyce v. 
51 Vt. 440; Leach v. Peabody, 58 Vt, Grundy, 9 Peters, 275. 
485; 2 Atl. Rep. 737. 7 40 Fed. Rep. 551. 
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Inpictment: For 1x THE Mai A NEWSPAPER 
A Lorrery ApverTIseMENT.—In United States v. Lyneh,) 
a point is ruled that an indictment, under the act of Congres 
on this subject, which substantially follows the language of 
the statute, is sufficient, without alleging the payment of postage 
upon the matter deposited in the mails. The Supreme Court 
of Illinois, in West v. People,? have taken a similar view, and 
the opinion, which is a per curiam opinion, owing probably 
to the fact that a newspaper was involved, contains a very elaborate 
discussion of the question, upon authority. The court held thata 
count in an indictment charging the president and secretary of a cor 
poration, generally, with the issue to the former of false and fraudulent 
certificates of stock in the corporation, in the language of the statute, 
substantially, is too general to apprise the defendants of the nature and 
extent of the charge. To sustain-such a count would be to require the 
defendants to defend, not against one transaction, alone, but against 
every one in which stock may have been issued. In the same case, the 
indictment, in the first count, charged that the defendants, on, etc., at, 
etc., ‘*knowingly and designedly did issue to him, the said W. (the 
president), four certain false certificates of ownership, each for the 
sum of one hundred shares of the capital stock of the Chicago Times 
Company, incorporated, etc., with intent to defraud the said Chicago 
Times Company,’’ etc. The second and third counts were the 
same, except that the words ‘‘fraudulent’’ and ‘ simulated” 
were used instead of the word ‘‘false.’” The fourth and fifth 
counts were the same, — that the certificate was for three hundred and 
forty-nine shares of stock. The court held that these counts state the 
offense substantially in the language of the statute creating the offense,* 
and are sufficient. The following is an extract from the opinion of the 
court upon this point :— 


‘The first objection is based upon the provision of the constitution, thatin 
all criminal prosecutions the accused shall have the right ‘to demand the 
nature and cause of the accusation against him.’ The purpose of this provi- 
sion is to secure to the accused such specific designation of the offense laid to 
his charge as will enable him to prepare fully for his defense, and plead the judg- 
ment in bar of a subsequent prosecution for the same offense.’ In Murphy ». 


1 49 Fed. Rep. 851. Mace, 76 Id. 64; Murphy v. State, 24 
2 137 Ill. 189. Miss. 590; Same v. Same, 28 Id. 637; 
$ Ill. Crim. Code, Sec. 119. State v. Startup, 10 Vroom, 432; 
4 Sec. 9, art. 2. United States v. Carll, 105 U. 8. 612; 
5 Bishop on Crim. Proc., par. 98; McLaughlin v. State, 45 Ind. 338; 
State v. Learned, 47 Me. 426; Statev. Landregham v State, 49 Id. 186; 
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State, supra, it was said that the provision of tie constitution ‘ was intended 
to secure to the accused such a specific designation of the offense laid to his 
charge as would enable him to make every preparation for his trial necessary 
to his full and complete defense.’ Bishop, in his work on Criminal Procedure,! 
says: Under every sort of constitution known among us, an indict- 
ment which does not substantially set down, atleast in general terms, all 
the elements of the offense — everything which the law has made essential to 
the punishment it imposes —is void. And besides this, under most of our 
constitutions the allegation must descend fr enough into the particulars, and 
be sufficiently certain in its form of words, to give the defendant reasonable 
notice of what is meant. Yet, on the other hand, none of our constitutions 
forbid the abolishing of the common law forms, if other adequate forms are 
provided in their stead.’ In an indictment on a statute, as said by this court 
in Johnson v. The People,? when the language of the statute creating the offense 
does not describe it, the pleader may ‘ be bound to set them forth sufficiently’ 
to apprise the defendant of the offense with which he is charged.? 
“By the statute under consideration it is provided: ‘Every president 
* + * of any bank, * * * manufacturing or other corporation, * * * 
who shall, knowingly and designedly, and with intent to defraud any person, 
bank * * * or other corporation, issue * * * or cause to be issued 
* * * any false, fraudulent or simulated certificates or other evidence of 
ownership of any shares of the capital stock of any bank * * * or other 
corporation, shall be punished,’ etc. The offense is made to consist in know- 
ingly and designedly issuing false, fraudulent or simulated certificates or other 
evidence of ownership of stock of his corporation, by the president or other 
officer or employe, with intent to defraud any person orcorporation. All these 
facts are alleged in the first, second, third, fourth and fifth counts of the indict- 
ment, accompanied with apt allegations of the incorporation of the company 
whose stock was alleged to have been issued, that West was its president and 
Graham its secretary, the amount, in shares, of the alleged false, fraudulent and 
simulated certificates of stock, to whom issued, and the corporation intended to 
be defrauded thereby. It is provided by section 468 of the Criminal Code, that 
every indictment or accusation of the grand jury shall be deemed sufficiently 
technical and correct which states the offense in the terms and language of the 
statute creating the offense, or so plainly that the nature of the offense may be 
easily understood by the jury. These counts of the indictment stated the 
offense in the substantial language of the statute, and a majority of the court 
are of the opinion that the offense was so identified in each of the counts veing 
considered as to apprise the defendants, with reasonable certainty, of the 
nature and cause of the accusation against them, to enable them to prepare 


United States v. Simmons, 96 U. S. 
862; Commonwealth v. Phillips, 16 
Pick. 211; Same v. Wood, 4 Gray, 11, 


460; State v. Raines, 2 McCord, 314, 

*533; Commonwealth v. Cook, 12 B. 

Mon. 149; Clark v. State, 19 Ala. 552; 

1 Par. 98. State v. Brown, 3 Mo. 210; Morse v. 
2113 Ill. 99, State, 6 Conn. 9; The People ce. 
’ Wharton on Crim. Law, 221, e¢ Wilbur, 4 Park.C. C. 19, and cases 

4eq.; Kibs v. The People, 81 Ill. 599; supra. 

United States v. Gooding, 12 Wheat. 
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their defense and plead the judgment in bar of further prosecution for the same 
offense,— and this is all that is required by the constitutional provision referreg 
to. 

“In Morton v. The People, it was held, that an indictment alleging that the 
defendant obtained money ‘by means and by use of the confidence game,’ 
was rendered sufficiently certain, and the crime ‘ sufficiently identified, by the 
name of the victim’ upon whom it was alleged the confidence game had been 
practiced, which, it was held, must appear in every indictment under that 
statute. So that, although the indictment failed to set out the means used or 
the facts and circumstances attending the obtaining of the money, the indict- 
ment sufficiently notified the defendant of the particular offense to enable him 
to prepare his defense and plead a conviction thereon in bar of a subsequent 
prosecution. In Loehrv. The People,? it was held that an allegation that the 
defendant ‘a record, to wit, the collector’s book of Bloomington township, 
McLean county and State of Illinois, then and there feloniously, willfully and 
maliciously, did deface and falsify, contrary,’ etc., sufficiently identified the 
offense.’’$ 


Liset: Maticiovs Prorest or a Drarr. —In May v. Jones* the 
Supreme Court of Georgia rule the following propositions : — 


‘1, It is libelous, and therefore actionable, for a notary public falsely and 
maliciously to protest for non- payment the acceptance of a person engaged in 
manufactures, and then send the draft, together with such protest ‘ to the source 
from whence it came.’ That the protest shows on its face that no proper legal 
demand was made for payment will not render the libel harmless to the credit 
and business of the acceptor, since to be published as one who has dishonored 
his commercial paper tends naturally to produce injury. 

‘#2, As a general rule, a bank is not responsible for a malicious protest made 
and published by a notary public rightly employed by it, such notarial act being 
that of a public officer; and it makes no difference that such notary is alse an 
employe and agent of the bank.” ~ 


Monicrpa, Corporations: Grapinc STREETS — PowER TO REMOVE 
Gas Pires. — In the case of Roanoke Gas Co. v. Roanoke, decided by 
the Supreme Court of Appeals of Virginia, there is an elaborate opin- 
ion of the court, by Mr. Justice Richardson, supporting the following 


propositions, according to the syllabus, as given in the Virginia Law ~ 


Journal : — 


1 47 Ill. 468. 273; Cole v. The People, 84 Id. 216; 
2 132 Ill. 504. Fuller v. The People, 92 Id. 182. 
3 See also Miller v. The People, 2 4148. E. Rep. 552; 8.¢c.6N. 
Scam. 233; Cannady v. The People, 17 Y. Law Jour. 1550. 
Ill. 158; Lyons v. The People, 68 Id. 5 16 Va. L. J. 305. 
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The power to lay out, grade and improve its streets expressly conferred on 
the city council of a municipal corporation, constitute delegated powers which 
are continuing and inalienable. It is therefore undeniable that, though a city 
may have contracted to allow a company to lay gas and water pipes in its 
streets, yet, if in the exercise of its authority to lower the grade of and remove 
the obstructions therefrom, the pipes should become exposed and thus obstruct 
the safe and convenient passage along the streets, the municipal corporation may 
of right require such company to remove them, or may itself remove them, as 
nuisances. ‘*The power of grading streets, etc., is vested in the municipal cor- 
poration, and of the necessity or expediency of its exercise the governing body of 
the corporation, and not the courts, is the judge. It is well settled that unless 
expressly 50 declared by special constitutional provision, or by charter or statute, 
the municipal corporation is not liable to property owners for consequential 
damuges necessarily resulting from either establishing a grade or changing an 
established grade or street, although improvements were made in conformity 
with the first grade. 


Morver: Power or Supreme Court To REepucE THE SENTENCE. — 
In Simpson v. The State,} the Supreme Court of Arkansas, following 
its previous decision,’ Battle, J., dissenting, hold that where a jury has 
returned a verdict of murder in the first degree, and does not assess any 
punishment, and the Supreme Court discovers, on an examination of the 
evidence, that the court has erred in assessing the punishment pre- 
scribed for murder in the first degree, the Supreme Court may sentence 
the defendant to undergo the punishment prescribed for murder in the 
second degree. Whatever technical difficulties there may be in the way 
of adopting this conclusion, in the absence of express statutory author- 
ization empowering the Supreme Court so to act, it is clear that it is a 
wholesome rule, because it operates to prevent new trials, and conse- 
quent miscarriages of justice, which have become the common excuses 
for lynch law. 


NEGLIGENCE: TELEGRAPH ComPANIES — Damaces ror Mentat 
rertnc.— In the recent case of Chapman v. Western Union Tel. Co.,— 
at the time of this writing not reported,—the Supreme Court of 
Georgia take the old-fashioned view of the question, now constantly 
arising, whether damages can be given in actions against telegraph com- 
panies for the non-delivery of messages where the only element of 
damage is mental suffering, heart-agony or grief. In the case to which 
we refer a message was sent to the plaintiff informing him of the illness 
of his brother, and requesting him to come. The message was not 
delivered in due time so as to enable the plaintiff to take the last avail- 


' 19S. W. Rep. 99. ? Brown v. State, 34 Ark. 232. 
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able train for reaching his brother before he died. It was held that 
damages could not be given for the mental suffering produced by this 
disappointment. In refusing thus to turn fraternal grief into money by 
a species of alchemical transmutation the Supreme Court of Georgia 
went against a good many modern holdings, to which we have referred 
in a previous note on this question.!. The case was argued by Messrs. 
Hardeman, Davis and Turner for the plaintiff, and by Messrs. Gustin, 
Guerry and Hall for the telegraph company. We are indebted fora 
note of this decision to W. H. Glenn, Esq., counsel for the Postal Tele- 
graph Company. 


Damaces: Destruction or Frorr Trees. —In Dwight v. Elmira, 
etc. R. Co.,? the Court of Appeals of New York hold that the proper 
measure of damages, in an action for the destruction of fruit trees, 
is the difference between the value of the realty before and after the 


Feperat Jurispicrion : Corrorations.— PLace or Brinaine 
Action. —In Shaw v. Quincy Mining Co.,* the Supreme Court of 
the United States had before it the question whether a mining company 


created under the laws of Michigan for the purpose of operating mines 
in Michigan, but having under its governing statute one business office 
in the State of New York, and another business office at its mines in the 
State of Michigan, could be sued in the Circuit Court of the United 
States in the State of New York by a citizen of Massachusetts. The 
question turned on the construction of the act of Congress of March 
8d, 1887, Chap. 373, Sec. I, as corrected by the act of August, 13th, 
1888, Chap. 866. The controlling portion of said statute is as 
follows : — 


*“No civil suit shall be brought before either of said courts against any per 
son by any original process or proceeding in any other district than that 
whereof he is an inhabitant; but where the jurisdiction is founded only on the 
fact that the action is between citizens of different States, suit shall be 
brought only in the district of the residence of either the plaintiff or the 
defendant.” 


The conclusion of the court was that where suit is brought against 
a corporation in the Circuit Court of the United States, and the juris- 


125 Am. L. Rev. 1027. $1450. 8. 444. 
2 Reported 34 Cent. L. J. 409, with 
a learned note. 
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diction of the court is grounded on diverse citizenship alone, the suit 
must be brought either in the State in which the corporation is created, 
or in the State in which the plaintiff is a resident, and that the corpora- 
tion cannot be compelled to answer in another State although it may 
have a usual place of business there. The opinion is written by Mr. 
Justice Gray, and is characterized by his usual care and learning. 
Mr. Justice Harlan dissented. 


Banks AND BankinG: Rervusat To a CHECK Drawn IN SETTLE- 
ment OF A WaGer.—In McCord v. California Nat. Bank,} the curious 
question arose whether a banker can justify a refusal to cash a check 
drawn by his customer against his balance in the hands of the banker, 
on the ground that the check is drawn in settlement of a wager, made 
in violation of law upon the result of an election. The case was that 
the plaintiff made a bet upon the result of an election, which is unlaw- 
ful under the code of California, and deposited his check for $1,000 in 
the hands of a stakeholder. Before the check was presented, the teller 
of the bank on which it was drawn received information, through a third 
party, of the nature of the debt in payment of which the check had 
been drawn, which third party advised the teller not to pay it. The 
same day the stakeholder presented the check, but the teller refused 
payment. Later in the day, the stakeholder and the winner of the bet 
called together at the bank for the same purpose, but payment was again 
refused. The refusal was because of the information which the third 
party had given to the teller and was made for the purpose of giving the 
customer a chance to stop the payment of the check. On the morning 
of the second day after the making of the bet, the stakeholder again 

, Presented the check at the bank and asked that it be certified. Not 
having heard from the drawer of the check and thinking that he had 
declined as long as he could to pay the check, the teller certified it; 
and of course, the bank having then made itself the principal debtor, 
it was subsequently paid and the amount charged against the customer 
onhis account. The customer thereafter drew his check for the amount 
and presented it in person, and the bank refused payment, on the ground 
that he had no balance to his credit at the bank. The customer then 
brought an action against the bank, and it was held that he could not 
recover. ‘The court found as a fact that he had not countermanded the 
payment of the check prior to the time when it was certified, and that 


1 31 Pac. Rep. 51. 
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finding was regarded as conclusive in the Supreme Court. Mr. Com- 
missioner Temple, in giving the opinion of the court, said : — 


“ A case can be imagined in which to pay a check might be to aid and abet a. 
crime, but, even then, it is difficult to see how a guilty principal can sue the 
depositary for obeying his orders. But, independently of that consideration, it 
would not do to permit a banker to decline payment on the ground that bad use 
is to be made of the money. His undertaking is to honor his customer’s orders 
so long as he has sufficient funds in his hands; subject to certain limitations for 
the protection of the banker against spurious orders, the funds are intended 
and understood to be as much under the control of the depositor as though they 
were in his own safe. Morse, Banks, § 311, lays down the law upon this subject 
as follows: ‘The banker cannot excuse his disobedience of his customer's 
orders, in the due course of business, by setting up that he knew or had reason 
to believe that the customer’s orders were given in promotion of an unlawful 
purpose.’ The banker in paying a check is not, as appellant seems to contend, 
in the position of one who purchases negotiable paper. He is a custodian of 
funds, and payment of a check of his customer is payment to his customer, who 
is in no position to complain. And besides, public policy would not permit a 
banker to shirk his duty under such defenses. So obvious is this that the books 
contain no cases where the question is raised except where the deposit is of 
trust funds or by an agent.” 


@ 


eat 


Corporations: ForerGx Corroratioxs: Service oF Process 
upon.— The decision of the Supreme Court of Nevada in Lonkey v. 
Keyes Silver Mining Co.,' seems to be an obvious conclusion from the 
language of the statute of that State,? which provides that foreign cor- 
porations shall appoint a resident agent, on whom service of process 
can be made within the State, and that, on failure to appoint such agent, 
service may be made ‘‘ by delivering a copy to the secretary of State.” 
It was held that service could not be made by delivery of a copy to the 
deputy secretary of State. ‘The decision is merely an illustration of the 
well-known rule that where a statute prescribes a mode of what is 
called substituted service, that mode must be strictly followed in order 
to confer jurisdiction. ‘‘ There says the Supreme Court of Wis- 
consin, ‘‘no chance to speculate whether some other mode will not 
answer as well. This has been too often held by the courts to require 
further citations. When the statute designates a particular officer to 
whom the process may be delivered, and with whom it may be left, as 
service upon the corporation, no other officer or person can be substi- 
tuted in his place. The designation of one particular officer upon whom 


1 81 Pac. Rep. 57. 2 Nevada Act of Feb. 25th, 1889. 
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service may be made excludes all others.’’! So, in Kansas, where the 
statute authorized the service of summons on the clerk of a corporation, 
it was held that this meant the principal clerk or secretary, and that 
service could not be made on a deputy or mere locum tenens of the 
secretary, who performed clerical functions for him.? So, in a case in 
New York,’ where the statute allowed service to be made (among other 
officers) upon the treasurer, it was held that it could not be made upon 
the assistant treasurer. The Nevada Court, in the case first cited, give 
the following additional reason for its conclusion :— 


“The statute does not require the copies to be filed, nor does it make them a 
part of the records of-the secretary’s office, nor require of that officer the per~ 
formance of any duty in connection therewith, whatever. It merely, for the 
time being, makes that particular individual occupying the office of secretary of 
State the agent of the corporation for the particular purpose of receiving ser- 
vice of all processes issued against a foreign corporation, where it has failed to 
‘appoint an agent as required by the act.‘ 


Raitway Compantes: DamaGEs TO ReaL Property: Jomt 
or Lessor AND Lesser. —In Stickley v. Chesapeake, etc., R. Co.,5 the 
Court of Appeals of Kentucky hold that where a railroad has been 
built by one corporation and leased to another and is operated by the 
latter, both the lessor and lessee company may be jointly liable to the 
owner of real property for a permanent injury to his property caused 
by the construction and continued operation of the road. The case is 
thus stated in the opinion of the court by Pryor, J. :— 


“The appellants, in the year 1887, owned a house and lot in the city of Mays- 
ville, located on Third and Poplar streets, and fronting on Third street. It is 
alleged in the petition that during the period these appellants owned the prop- 
erty the Maysville & Big Sandy Railroad Company constructed a double-track 


1 Watertown v. Robinson, 69 Wis. W. Rep. 512; Alexandria v. Fairfax, 95 
233; s.c., 34 N. W. Rep. 139. See also U.S. 779; Kennedy v. Hibernia S. & L. 
Amy v. Watertown, 130 U. S. 317; Soc., 38 Cal. 154; Aiken v. Mining Co., 
Tallman v. Railroad Co., 45 Fed. Rep. 6 Cal. 186; Cloud v. Inhabitants, 86 
156. Mo. 362; Willamette F. C. M. & T. 
? Chambers v. Manufactory, 16 Kan. Co. v. Williams, 1 Or. 112, 113; Mining 
276. Co. v. Marsano, 10 Nev. 376; Blanc v. 
5 Winslow v. Railroad Co., 2. N.Y. Mining Co. (Cal.),30 Pac. Rep. 765; 
Supp. 682. Jepson v. Cable Co., 20 N. Y. Supp.—; 
* Lonkey v. Silver Mining Co., 31 Kibbe v. Benson, 17 Wall. 627; Rein- 
Pac. Rep. at page 57. The court also hart v. Lugo, 86 Cal. 395; 24 Pac. Rep. 
cite the following cases: Mariner v. 1089. 
Town of Waterloo, 75 Wis. 440; 44 N. 5 20S. W. Rep. 261. 
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railroad on Third street, within six feet of the line of this lot, and to the edge 
of a narrow sidewalk in front of it; that, after the construction of the road, 
and while the appellants owned the property, the Chesapeake & Ohio Railroad 
Company took possession of the road under some arrangement with the Big. 
Sandy Railroad Company, the terms of which are unknown to plaintiffs, and 
have been since operating the road, and now have the exclusive control of it, 
This action was instituted against both corporations to recover damages for 
obstructing the right of ingress and egress to and from this property, and 
also for an injury to the building, caused by the smoke and cinders thrown into 
the building by the passing cars. The appellants conveyed this property, prior 
to the bringing of the action, but were the owners when this wrong was com- 
mitted by both defendauts. A demurrer was sustained to the petition in so far 
as it claimed damages of the Chesapeake & Ohio Railroad Company, upon the 
ground that the Maysville & Big Sandy Railroad Company is alone responsible 
if any liability exists. The question arises as to the liability of the lessees from 
the original corporation for the damages resulting from the permanent injury 
tothe building caused by the construction of the road, the lessee or last cor- 
poration using and operating the road while the appellants were the owners,” . 


In the course of his opinion, after distinguishing a previous decision 
of the same court,' the learned judge says :— 


“Tt seems to us there can be no good reason assigned for relieving a vendee 
from all liability for an injury that amounts to an invasion of another’s prop- 
erty while his possession is based upon no other title than a tortious entry by 
his vendor. The act of the vendor in appropriating the property being wrong- 
ful, that of his lessee is equally so; and, while the lessee may not be liable for 
the mode of the original entry, he is nevertheless liable for appropriating this 
property to his own use.”’ 


The rule which holds the lessee company liable seems to be a sound 
rule, but for a deeper reason than that stated in the language of the 
learned judge, although that reason may not have been applicable in 
the particular case. It is known to be one of the every-day tricks of 
railroad building for a solvent railroad company to promote or organize 
another railroad corporation for the purpose of building a branch or 
extension of its existing lines. This corporation proceeds to condemn 
the necessary land and build the road, and then when it gets it built, it 
leases it for a long term of years to the promoting corporation, which is 
in fact the real builder. ‘The lessor corporation then becomes insolvent, 
and land-owners are remediless against it for any damages not already 
satisfied. It is obviously against public policy to allow the corpora- 
tion which has been from first to last the real actor to escape liability 
on the ground that it was not the original author of the injury. It 
ought to he regarded as a continuer of the nuisance and liable on that 


ground. 
1 Railroad Co. v. Orr, 15S. W. Rep. 8. 
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AccreTions: OWNERSHIP OF AN /EROLITE. — In a former number of 
this publication we referred to a decision of one of the district courts in 
Iowa, dealing with the curious though not difficult question of the right 
of property in an erolite which in falling embeds itself in the soil. 
The case was that an erolite weighing sixty-six pounds fell from the 
sky on the land of the plaintiff, embedding itself in the soil to the 
depth of three feet. It was claimed by the first discoverer, and an 
action of replevin for its possession grew out of this claim. The dis- 
trict court held that as it had embedded itself in the soil in its fall, it had 
become a part of the land, and that it belonged to the owner of the 
land, and not to the first discoverer — and this judgment the Supreme 
Court now affirms. The opinion is interesting on account of the 
novelty of the question involved, but does not deal with any new prin- 
ciple. It proceeds on the obvious ground that the erolite became an 


accretion to the soil and hence became the property of the owner of the 
soil. 


Law: Setiinc Liquor to Inpians— Lacer Beer HELD 
To BE Spiritvous Liquor. — Mr. District Judge Parker, of the Western 
District of Arkansas, is an excellent judge and a very firm and cour- 
ageous man. His court has a peculiar jurisdiction, in that it exercises 
jurisdiction over crimes committed by or against white men in the ad- 
jacent Indian Territory, — as we now recall it, subject, of course, to cor- 
rection. In the exercise of this jurisdiction he has probably done as 
much to preserve the peace within the Indian Territory as any judicial 
force in that territory. The number of murderers that have been 
hanged under his sentences — both white and red — would make an ap- 
palling list. He has also the faculty of taking large views of legal 
questions ; and although we have sometimes differed with him pointedly, 
yet we fully concur with him in his interpretation? of the provision of 
the Revised Statutes of the United States, § 2139, that ‘* every person 
who introduces, or attempts to introduce any spirituous liquors or wine 
into the Indian country shall be punished,” etc. The learned judge 
holds that, according to the true sense of the words, ‘‘ spirituous liquors,’’ 
as used in the statute, include lager beer, and that it was intended to 
be prohibited by the statute. Although this decision is seemingly 
opposed to the principle that penal statutes are to be strictly construed 
in favor of the crime — we state the principle in our own way, — yet it 
is a construction which meets the obvious sense and policy of the stat- 


' Goodard v. Winchell, 52 N. W. ? United States v. Ellis, 51 Fed. 
Rep. 1124; s. c. Cent. L. J. 365. Rep. 808. 
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ute. Lager beer, like wine, contains alcohol, in intoxicating quantities ; 
and although it may not contain as great a percentage as wine, an In- 
dian may get into a criminal condition of drunkenness upon it with the 
expenditure of as little money as it will take to get him into the same 
condition through the drinking of wine. When the statute uses the word 
‘* spirituous,”’ it refers to the presence of alcoholic spirits, and the pres- 
ence of such spirits in lager beer is substantially the only thing which 
makes it drinkable. But for the alcoholic spirits contained in it, it may 
be safely assumed that no one would drink it any more than he would 
quinine and water. It is to be regretted that all judges who have to 
deal with the execution of the criminal laws can not get over narrow 
technicalities and reach the real purpose of the legislature and the real 
policy of criminal statutes in the same way, by holding that every case 
which is within the mischief of the law is one of the cases intended by 
the legislature. The doctrine that penal statutes are to be strictly con- 
strued is a species of ancient nonsense which ought to pass out of the: 
modern law; and it is the duty of the young men of the law to get rid 
of it as soon as possible. Even now in sensible courts it is scarcely 
more than a dying echo of a past age. There is no sense init. It is 
simply the impudent effort of the judge to fly in the face of the legis- 
lature. It is the duty of the judge to construe every statute according 
to the obvious meaning of the legislature, as gathered from the lan- 
guage employed, and to construe it so as to carry out the purpose of 
the legislature, whether it be a statute which is called ‘‘ penal” ora 
statute which is called ‘‘ remedial.’’ 


Corporation : or STOCKHOLDERS — Set-Orr. — In Appleton. 
v. Turnbull,! the Supreme Judicial Court of Maine affirmed, arguendo, 
the doctrine of many other courts that, under the principles of common 
law and equity, a shareholder who is sued by the receiver or other rep- 
resentative of an insolvent corporation for the unpaid balance due in 
respect of his shares, has no right of set-off in respect of any debt 
which he may hold against the corporation; but that he must pay up in 
full and then, as a creditor of the corporation, get his pro rata dividend 
in common with other creditors.” 


1 46 Alb. L. J. 168. See also Scoville v. Thayer, 106 U. 8. 

2 This doctrine will be found laid 143, 152; Sanger v. Upton, 91 Jd. 56; 
down in the leading case of Sawyer v. Stockton v. Bank, 82 N. J. Eq. 163, 
Hoag, 17 Wall (U. S.) 617. The same 167. Williams v. Traphagen, 38 Jd. 
rule prevails in England, as is shown 57; Wheeler v. Millar, 90N. Y. 358. 
by Grissell’s Case, L. R. 1 Ch. 528. 
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CORRESPONDENCE. 


THE ARGUMENTS IN RE THE TEXAS RAILWAY COMMISSION. 


To the Editors of the American Law Review: 


On pages 751-753 of the Review for September-October, 1892, I find editorial 
notice of Judge McCormick’s decision in the Texas Railroad Commission 
Cases, which I have read with interest. I note on page 752, your reference to 
argument made before committee of the Texas Legislature against the consti- 
tutionality of the Railroad Commission Bill, which argument is attributed to 
Hon. Alex. G. Cochran, General Solicitor of the Missouri Pacific system. This 
being an inaccuracy, I presume you would be glad to be set aright upon this point. 
The argument in question was delivered by the late Hon. Jno. C. Brown, then 
president of the Texas & Pacific Railway Company, and was made before the 
Internal Improvement committee of the Texas House of Representatives at 
Austin, on January 26th and January 28th, 1889. For your information, I 
enclose herewith a copy of Governor Brown’s argument, which he was kind 
enough to send to me about the time it was delivered. It was one of the best 
efforts of Governor Brown ia a long and successful experience before legisla- 
tive bodies, leading them to act dispassionately upon matters involving great 
vested rights, and materially affecting all business interests of the State. The 
legislature, in spite of the able argument of Judge Terrell to the contrary, 
reached the conclusion that, under the constitution of 1876, there was no au- 
thority for the creation of a Railroad Commission. Accordingly, the legisla- 
ture passed a joint resolution, April 8th, 1889, submitting to the voters of the 
State of Texas a form for amendment of Article 10, Section 2 of the Constitution 
of that State. This section originally read as follows: — 

“Sec. 2. Railroads heretofore constructed, or that may hereafter be con- 
structed in this State, are hereby declared public highways, and railroad com- 
panies common carriers. The legislature shall pass laws to correct abuses and 
prevent unjust discrimination and extortion in the rates of freight and passen- 
ger tariffs on the different railroads in this State; and shall from time to time 
pass laws establishing reasonable maximum rates of charges for the transporta- 
tion of passengers and freight on said railroads, and enforce all such laws by 
adequate penalties.”’ 

The proposed amendment was submitted to the voters at the next general 
election, in the following form: 

“ Railroads heretofore constructed or which may hereafter be constructed in 
this State are hereby declared public highways and railroad companies common 
carriers. The legislature shall pass laws to regulate railroad freight and pas- 
senger tariffs, to correct abuses, and prevent unjust discrimination and extor- 
tion in the rates of freight and passenger tariffs on the different railroads in 
this State, and enforce the same by adequate penalties; and to the further ac- 
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complishments of these objects and purposes may provide and establish all 
requisite means and agencies invested with such powers as may be deemed 
adequate and advisable.”’ 

This amendment was duly adopted. Accordingly, at the regular session of* 
the Twenty-second Legislature, convened at Austin, January 13th, 1891, the 
Railroad Commission Act was passed.! It was this act which Judge McCormick 
passed upon in his recent decision, which, by the way, you will find reported in 
full in the last volume of the American and English Railroad cases.? 

The “powerful and persuasive argument” of Mr. Cochran, to which you 
referred in your notice of this matter, was delivered by him at the hearing 
before Judge McCormick at Dallas, in the month of July last. Many eminent 
counsel for the railway and trust companies were engaged, and by general 
consent, it devolved upon Mr. Cochran to make the closing argument, which he 
did in a manner to fully justify the compliment paid to it. I hand you herewith 
a copy of his printed brief and argument in these cases, also a copy of his oral 
argument as reprinted from the stenographer’s notes. We cannot but regard 
Judge McCormick’s decision as eminently just upon the facts as shown by the 
affidavits filed in these cases. Of course you understand that this decision and 
the order restraining the commission from making any further rates, and them 
and all other persons from instituting suits for recovery of penalties under 
the commission act, was made at a preliminary hearing. Testimony is now 
being taken by both parties upon the bills and answers, and the cases will 
probably come to a final hearing in the early part of next year. 

Very truly yours, 


E. G. MERRIAM. 
Sr. Lovuts. 


[We acknowledge having received the printed argument above re- 
ferred to. It is in every way an admirable forensic effort, and fully 
justifies the high reputation of its author. — Eps. Am. Law Rev. ] 


1 Session Laws Tex. 1891, pp. 55-65. 2 Vol. 50, p. 559. 
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BOOK REVIEWS. 


Von HOLST’S CONSTITUTIONAL AND POLITICAL HISTORY OF THE UNITED STATES. — 
Volume 7, 1859-1861. The Constitutional and Political History of the United States. 
By Dr. H. Von HOLST, Professor at the University of Freiburg. Translated from the 
German by JOHN J. LALOR. 1859-1861. [Harpers Ferry; Lincoln’s Inauguration.) 
Chicago: Callaghan &Co. 1892. 

We have upon several occasions referred, at greater or less length, to former 
volumes of this extensive work. The present volume deals with Helper’s 
“Crisis; ? with John Brown; with the election of speaker of the twenty-sixth 
Congress; the Charlestown convention; the Chicago convention, which nomi- 
nated Lincoln; the Baltimore convention; the presidental election which fol- 
lowed; the wrong calculations of the Republicans as to the effect of their 
victory upon the South, and the panic which followed, when it was seen that 
the people of the South were in earnest; the wrong calculations of the seces- 
sionists, in regard of one southern man being able to whip five Yankees; the 
drivel of Buchanan’s expiring administration, and his doctrine of non-coercion. 
Following this is the tenth chapter, under the unique caption ‘“‘ Vogue la 
Galére.’? This deals with the reorganization of Buchanan’s cabinet, and with 
the attempted Crittenden compromise. The concluding chapter deals with the 
last attempt at a compromise, and takes us down to the secession of Mississippi, 
the Star-of-the- West incident, the secession of Georgia, the peace conference, 
and the declaration of Stephen A. Douglas on the employment of force, in his 
celebrated speech in Chicago, in which he declared that the only hope of peace 
lay in the most vigorous preparation for war. In short, this volume takes us 
down to the very verge of the breaking out of hostilities, which began with the 
capture of the arsenal at Harper’s Ferry by the Virginians, and the subsequent 
firing upon Fort Sumpter. 

The preface to this volume consists of an open letter by the learned author to 
his friend, Dr. Heinrich Von Sybel, in which he deplores the extent to which 
his realization has fallen short of his ideal, and alludes to his lack of opportuni- 
ties, and to the difficulty of writing a work of this kind at a small German 
university. We are not prepared to offer any further criticism upon the trans- 
lation; but we think it just to say that the text is not a good, easy, perspicuous 
English text, and that in some instances, it is disfigured by obvious errors. We 
find on page 29 the expression “a la Yancey,’’ and learn in that passage, for the 
first time, that the great fire-eater was really an old woman. The book is well 
printed by the State Journal Printing Company, of Madison, Wisconsin. What- 
ever may be thought of this work as the effort of a learned foreigner in writing 
the political history of the United States, it must be admitted that these volumes 
afford very interesting reading. One who takes up Mr. Blaine’s work will 
probably note the striking contrast between the vigorous English of a most 
acute and splendid mind, who enjoyed the opportunities of being an actor amid 
the scenes he protrays, and this attempt (not altogether unsuccessful) of a 
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foreigner, to enter into the spirit of those scenes, and of his translator to work 
his text over into good English. The two books, side by side, present the dif. 
ference between a thoroughly drilled battalion able to catch and obey, with the 
greatest nicety, every word of command, and a battalion of raw recruits, jost 
ling and clubbing, and bending their line forward and backward. 


LAWYERS’ REPORTS ANNOTATED. — Volumes 13 and 14. All Current Cases of General 
Value and Importance Decided in the United States, State and Territorial Courts, with 
Full Annotation. By ROBERT DEstTy, editor. Burdett A. Rich and Henry P. Farnham, 
reporters, the publishers’ editorial staff, and the several reporters and judges of each 
court, assisting in selection, 13 L, R. A.and 14L. R. A. Rochester, N. Y.: The Law- 
yers’ Co-Operative Publishing Company. 1891. 

We have recently noticed this series of reprinted decisions at such length as 
to render it unnecessary for us to say very much about them now. We think 
they could be improved by leading the lines, so as to separate them a little with 
white lines, and prevent the page looking so black and being so difficult to read, 
We also think they could be greatly improved by what printers call “ cut-in side 
heads,’’ showing the place in each opinion where a new proposition commences, 
The notes, written by Mr. Desty, are numerous and good. We note that at the 
bottom of each page the number of volume is noted, and in the manner in 
which it ought to be cited. Thus, in the volume under our eye, at the bottom 
of each page, in large letters, occurs the abbreviation 13 L. R. A. This useful 
device has not yet been adopted by the learned editor of the American Decisions 
and American State Reports; although we have pointed out the necessity of 
adopting it again and again, so as to save the searcher the necessity of turning 
over the volume and looking at the back, when he comes upon something that 
he wants to cite. 


FOSTER’S FEDERAL PRACTICE. — Second Edition. By ROGER FOSTER, of the New York 

bar. Boston: The Boston Book Company. 1892. 

The first edition of this work was issued in 1890, and we had the pleasure of 
noticing its advent with very considerable satisfaction. The passage of the 
law known as the Evarts’ Act, establishing the United States Circuit Courts of 
Appeal, seemed to render a second edition necessary, and the learned author 
has made the preparation of a second edition the occasion of enlarging the 
scope of the work on many subjects. It is now a two-volume work and covers 
the jurisdiction and practice of the courts of the United States, at common law, 
in equity, in admirality, and in the matter of claims against the United States; 
and also the appellate procedure of the courts of the United States.. We have not 
had occasion to use it, but it seems to be altogether a very well studied, practical 
and satisfactory work. It has a very thorough index, We took occasion to 
praise the index to the first edition, which was prepared by Mr. Morris Cooper, 
of the New York bar. In the preparation of the index to this edition, Mr. 
Cooper has had the aid of Mr. Clifford Strang, of the New York Law School. 
Not the least practical part of the work is an appendix containing a large col- 
lection of the forms in common use in the practice of the Federal courts. We 
cordially recommend this work to the attention of the profession. Itis presented 
in very good dress by the publisher. 


1 24 Am. Law Rev. 535. 


w 
it 
E 

YIIM 


BOOK REVIEWS. ~ 951 


"WEEKS ON ATTORNEYS AT LAW. — Second Edition. Enlarged and revised. By CHARLES 
THEODORE BoonE, Esq., author of Boone on Corporations,etc. San Francisco: Ban- 
croft-Whitney Company. 1892, 

The first edition of this work proved to be on the whole, a practical and sat- 
isfactory work. It has been out of print for a considerable time, and second 
hand copies have been sold at a great advance on the original cost. A second 
edition, bringing the decisions relating to the subject down to the present time, 
was very much needed. The task of preparing such an edition fell into very 
competent hands, and we have no doubt that the present edition will be even 
more satisfactory to the profession than the first edition was. Mr. Boone states 
that he has collected and added in this edition about 1500 decisions, either in 
the way of notes or in the form of additional sections to the text. He has left 
the original text unaltered except where alteration was imperatively demanded 
by changes in the law. He has added a new and enlarged index to the whole 
work, and of course has furnished a new and complete table of cases. His 
table of cases is printed at the end of the work following the text and preced- 
ing the index, which we venture to think is not the best form; but this is a 
matter on which opinions will differ. We note with satisfaction that the title 
words in the index are printed in bold, heavy-faced type, which will readily 
catch the eye. The publishers of this work have brought out some of the most 
important and satisfactory of recent American legal publications. The work 
itself is a good all-round work for every lawyer, and is much to be commended. 


ELLIOTT’S APPELLATE PROCEDURE AND TRIAL PRACTICE INCIDENT TO APPEALS. — 
First Edition. By Byron K. ELLIOTT and WILLIAM F. ELLIOTT, authors of ” The Work 
of the Advocate,” and ‘‘ A Treatise on the Law of Roads and Streets.’’ Indianapolis: 
The Bowen-Merrill Company. 1892. 


The senior author of this work is Mr. Justice Elliott, of the Supreme Court 
of Indiana, and the junior author is (we believe) his son. The junior author is 
well known as a contributor to the legal periodicals. He is distinguished by 
carefulness of research and clearness of statement and all of his writings, so 
far as we know, have been practical aids to the judge and the lawyer. The 
senior author brings to the preparation of this important work the experience 
gathered in a long legal practice and in a considerable term of service in an 
appellate court of last resort. The authors state, in their preface, that there 
seems to be a sort of neutral ground between appellate procedure and trial 
court practice, which authors do not permanently occupy, although they do 
transiently enter upon it; so that many matters of procedure, lying within this 
neutral strip, are not much considered, and, indeed, are not often noticed. It 
has therefore seemed to the authors that appellate procedure can not be prop- 
erly treated , nor yet understood, without combining with it such matters of 
trial court practice as are incident to appeals. They venture to say that a sep- 
aration between the two subjects is practically impossible, inasmuch as the 
entire ground work is laid in the trial court; and that the appeal is little else 
than a continuation of the same cause in a different forum. Acting upon this 
theory, they have treated of procedure on appeal and of interdependent matters 
of trial practice as blended in one system. They have endeavored to make a 
practical treatise that will be of every-day use, and one that will, if it does 
nothing more, at least supply hints and point the way to others, which will 
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enable the lawyer to find what he needs in the cases which he is called upon to 
prepare for appeal and to conduct in the appellate tribunals. 

In this instance the reviewer has little else to do than to state the programme 
of the learned authors substantially in their own language; for their standing 
in the profession and their previous writings afford the best guaranty that they 
have carried out their programme properly. They seem to have cited between 
eight and nine thousand cases, gathered from the reports of all the States. The 
table of cases includes a few English and also a few Federal cases. The work 
is [divided into three parts. The first consists of an orderly treatise upon 
appellate procedure, discussing first the jurisdiction of appellate courts, and 
then beginning with the taking of an appeal in the trial court and following the 
case through to the judgment on appeal in the appellate court. The second 
part treats of the very important topic of error in judicial procedure, discuss- 
ing the nature of judicial error, error which has been invited by the other party, 
harmless error, prejudicial error, the waiver and curing of errors, and the pre- 
sumptions which obtain in appellate courts as to the propriety of the action of 
the trial court. Other matters are considered, such as requests and offers of 
instructions, motions for judgment, objections, exceptions and the manner of 
preparing bills of exceptions. The third part consists of a collection of forms. 
The work must, we take it, be of such practical value that it will be found a 


desirable addition to the private library of every lawyer. It is printed and 
bound fairly well. 


JONES ON THE NEGLIGENCE OF MUNICIPAL CORPORATIONS. — First Edition. By Dwicut, 
ARVEN JONES, author of “ The Construction of Contracts. New York: Baker, Voorhis 


& Co. 

This is a book of some seven hundred pages all told, printed in the large, 
open type which these publishers prefer in presenting legal treatises to the 
profession. It is to be regarded either asa treatise on a part of the law of 
municipal corporations or on a part of the law of negligence. Perhaps the sub- 
ject presents sufficient difficulty and sufficient contrariety of decision to justify 
a distinct treatment of it. The author acknowledges his indebtedness to 
Shearman & Redfield on Negligence and to Dillon on Municipal Corporations. He 
might with the same propriety have acknowledged his indebtedness to at least 
one other work, judging by the frequency with which he has cited it. He has 
cited about three thousand cases. We have no doubt that his work will prove 
of very considerable practical use. 


THE SUPREME COURT OF THE STATES AND PROVINCES OF NORTH AMERICA.— By CLARK 
BELL, Esq. New York: Published under the auspices of the Medico-Legal Journal, in 
serial numbers. 1892. 

This is a collection of sketches of judges and legislators, illustrating the 
weak and pardonable ambition of men, who have succeeded in gaining a little 
distinction, to secure for themselves an immortality. The number before us 
deals with the Supreme Courts of Texas and Kansas, and gives us some very 
good and some rather indifferent portraits of the judges of those courts. Such 
books are of very little practical benefit to mankind, and are seldom read, except 
by the persons whose biographies (generally written by themselves) are in- 
cluded therein, or by their immediate families. There is a dreadful monotony 
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in these biographies of American judges, and many of them are as much alike as 
two peas. They were mostly “ self-made men,” and they went through almost 


the same career, generally speaking, and each one died “leaving a large family 
to mourn his loss.”’ 


TaYLOR’S MEDICAL JURISPRUDENCE — Eleventh American Edition. By CLARK BELL, 

Esq. Philadelphia: Lea ros. & Co. 1892. 

The profession will be glad to know that the task of furnishing a new edition 
of this standard work has fallen into the hands of one whose whole existence is 
seemingly absorbed in the subject of medical jurisprudence. Mr. Bell was for 
many years president of the American Medico-Legal Society, which has its 
domicile in the city of New York, and he is the president of the American Inter- 
national Medico-Legal Congress, which meets at Chicago in 1893. He founded 
and he has edited for many years the Medico-Legal Journal —a publication 
every number of which is replete with interest. This edition is an entire 
revision of all previous American and English editions, and includes the admir- 
able work with which Dr. Stevenson has enriched the twelfth English edition. 
The learned editor has cited nearly 700 cases and authors, which citations will 


be useful to judges and lawyers, and which will extend the source of information 
of medico-legal jurists. 


MACK’s DIGEST OF THE AMERICAN STATE REPORTS. —A Digest of the Decisions of the 
Courts of Last Resort of the Several States, from the Year 1887 to the Year 1892, con- 
tained in the American State Reports, Volumes 1 to 24 inclusive, and of the Notes there- 
in Contained, to which is Prefixed an Alphabetical Index to the Notes. By WILLIAM 
MaCK, of the San Francisco bar. San Francisco: Bancroft-Whitney Company. 1892. 


We have received with this book a letter of instructions from the Bancroft- 
Whitney Company, informing us what kind of a review to give it. This letter 
of instruction is as follows: — 

“DeaR Str: We have mailed to you a copy of Mack’s Digest of the Ameri- 
can State reports for editorial notice. This is not a work which can be fairly 
treated by copying the title page, adding a stereotyped sentence of praise, and 
placing it on the library shelf or the shelf of a second-hand dealer. Though 
sold and delivered to patrons of the series at four dollars, it is, as digests go, a 
ten-dollar book. It contains 1360 pages of more than 1000 words to the page. 
It gives the gist of nearly four thousand of the most important cases determined 
within the last four years. It refers through the index, to notes, to more than 
100,000 cases cited therein. It covers the whole ground of the law as developed 
within the last four years. It is a key —open sesame —to the 24 volumes of 
American State reports. The plan of the work is similar to that made familiar 
by Rapalje’s Digest of American Decisions and American Reports. Scope notes 
beneath each title show what matters are arranged thereunder, and where other 
matters related to this title may be found. Cross references are very numerous 
and direct, referring to particular caption numbers under each title. Caption 
heads are numbered, printed in bold faced type and logically arranged, and the 
titles are so subdivided that there are rarely more than half a dozen cases under 
each caption.”’ 

After printing this modest letter of instructions there seems to be noth- 
ingin the way of praise left for the reviewer to add. We hope it will 
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not be deemed a violation of these instructions for us to say that Brother Mack 
forgot to put in a table of cases criticised. Except for this omission, it has all 
the points of a good digest, and we shall not send it to the shelf of a second- 
hand dealer. . 


BOISIT ON CORPORATE By-Laws.— The By-laws of Private Corporations. By Lewis 

BoIsiT, JR. Chicago: The United States Corporation Bureau. 1892. 

This is a small octavo of 122 pages, and the copy before us is bound in cloth. 
It seems to be a pretty careful and thorough short treatise upon the subject of 
the by-laws of private corporations, practical in its scope, and well adapted asa 
convenient manual of reference. It cites a large number of authorities, and 
contains a model of a set of by-laws for an ordinary business corporation. 
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ABUSES OF CORPORATE PRIVILEGES, 

address by Seymour D. Thompson, 169. 
the question stated, 169, 
the corporation, 171. 
the Dartmouth College decision, 172. 
continued, 174, 176, 177, 178. 
effect of the Dartmouth College decision, 

180, 


the orgy of railroad building, 182. 
payment of corporate shares, 183. 
power of a corporation to own its own 
shares, 184. 
eminent domain, 185. 
repeal of the Dartmouth College de- 
cision, 186. 
and of the Dred Scott decision, 186. 
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